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Clarke ") 

p. > Case agreed from Burke. 

Wells's administrator. J , 

After an Injunction is dissolyed, and the bill continued as an original 
bill* the Court will order the money recovered at Lkw to be retain- 
ed by the Master, until the Plaintiff at Law give security to perform 
the decree which may be made at the hearing, where it appevrs to 
the Court that the Plaintiff is insolvent, or is likely to become so, or 
resides out of the dtate. 

A suit at Law was commenced in Rutherford County 
Court, in the name of Wells^s administrator to the use 
of James L. Terril, against Clarke, upon a promissory 

note, and jlidgment was obtained for the sum of £ • 

ClariLe appealed, an<^ in the Superior Court, judgment 
was again rendered for the PlaintiflT. Glarke filed a bill 
in Equity, and procured an injunction to stay further 
proceedings upon the judgment at Law. To tliis bill, 
the Defendant put in a special demurrer, > which was 
overruled by the Court, and the Defendant tlien filed his 
answer. Upon the bearing of the bill and answer, the 
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• 

Jd£T» 1811« injanction was distolved^ and Complainant prayed that 

^■^"^^"^^ his hill might stand over as un original bill. At the 

^, ^ succeeding ^erm, the money to satisfy the judgment at 

We]ls« Lsi^ having been levied. Complainant moved the Court 

' for an order» that the Clerk of Eutherford Superior 

Court, into whose hands the money so levied had been 

paid, should retain the money until the final determina« 

** tion of this suit, unless the Defendant should give bond 

with good and sufficient securities, to perform the decree 

which the Court should make upon the final hearing of 

the cause. This motion was founded upon an affidavit 

made by Complainant, stating the insolvency of James 

If Terril, who had tiie beneficial interest in the judg- 

. ment at Law, and who was the sole administrator of 

'Wells ; and this affidavit was supported by the return of 

** no goods,'' endorsed by the Sheriff on three executions 

that hkd issued from the Court of said county against 

the said Terril. It is submitted to the Supreme Court 

to decide, Whether this motion ought to be allowed i 

JL fVtlUamson and J*. Pickens for Complainant. T. 
Caxe and M» Troy, (for Defendant. 

Locks, Judge, delivered the opinion of the Court : 

The Court of Equity has the .power to make the order 
moved for by tlie Complainant in this case : but this 
power ought to be exercised, only in cases where, with- 
out such interference, justice could not be effected. As, 
where the Plaintiff at Law is, or probably will be insoK 
vent at or before the final decision of the cause in Equi- 
ty ; or where be resides out of the State, and at such a 
distance as to expose the party prevailing, to great 
trouble, expense, and inconvenience, in getting back his 
money. Indeed, without such a power in a Court of 
Equity, if could not afford tiiat remedy which induces 
men to seek redress in that Court. A Plaintiff (who 
may be insolvent) obtains a judgment at Law, against 
a man who has no legale but a good equitable defence 5 
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Clarke 

V. 

Wells. 



to avail himself of this defence, he procures a bill of in- J^i-t* l^^^ 
junction ; but the Plaintiff at Law has a conscience hardy 
enough to deny all the equitable matter contained in the 
Complainant's bill, and on the hearing, the injunction is 
dissolved. The Complainant, conscious, however, that 
he can prove the facM upon which lits claim to rel\ef is 
founded, continues over his hill as an original, procures 
his testimony, and on the final hearing of the cause, ob- 
tains a decree in his favor. But in tlie naean time, the 
Plaintiff at Law has received a satisfaction of his judg- 
ment, is utterly insolvent, and beyond the reach of the 
Court. Of what avail to the Complainant is the mere 
decree of the Court I The remedy, which he has been 
seeking for years, turns out to be merely nominal : it 
yields him nothing. To prevent this evil, the Court of 
Equity will exercise the power of making such an order 
as that now moved for ; and it appears to the Court that 
the facts contained in Complainant's affidavit are suffi- 
cient to authorise the exercise of this power in tiie, pre- 
sent case. Let the motion be allowed, and the money 
retained by the Clerk, until "bond with good security be 
given to refund the money in the event of a deci*ee being 
made to that effect. 
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CASES IN THE SUPREME COURT 

/ 

Adm'p of Crass 1 

V. > Case agre!^d from Sampson County. 

Tcrlington. J 

A, bHng the next kin of B, conveys the |»tnonftl property of irhich 
B. died possesselt, to C, who takes out letters of administration oa 
the estate of B. and afterwai'ls procures the conveyance to be proved 
and reg-istercd. A. brings an action of trover against C. for the 
proY)erty, allegini^' that the^onveyance had been fraudulently pro- 
cured. Upon the trial, the Jury find that the conveyance bad been 
fraudntently procured, and is void : but G. insists that A, having 
broug^tit^n action at Law, must shew a legal title, and this can be 
done only by shewing* the assent of C, that he should have the pro» 
'perty ; for until this assent be given, the legal title is in C. as admin* 
istrator. Held, that C. having recognized the title of A. before 
administration granted, b)^ accepting the conveyance, and having 
recognized it after administration granted, by prociuing the convey- 
ance to be proved and registered, he has thereby ackno¥^d^d 
A*s right, and given such assent as vests the legal title in A. 

An administrator cannot bring trover for afhattel^ after hit eoofloit 
that Defendant shall have it, before administration granted. 

This was an action of trover for a number of negroeii^ 
mentioned in the Plaintiflf^s declaration.' On the trials 
the follow! n/^ facts appeared in evidence. 

Laban Taylo died in the year 1800, possessed of the 
aforesaid negroes, intestate, and without issue^ and with- 
out brothers, or sisters, or the children of such ; leaving 
no father, but a mother, who became entitled to the ne* • 
groes in question. In January, 1804, and before any 
administration was taken out U|)on the estate of Laban 
Taylo, Abigail Taylo, his mf^ther, conveyed to Phelicia 
Teriington, wife of the Defendant, the aforesaid negroes, 
by an instrument of writing, in the following words^ 
to-wit : , 



"STATE OF NORTH.CAROLINA, 

^AMPsajr cov^TTr. 



I 



'* Know all men by these presents, that, whereas my. son Laban 
Taylo, Esq. late of the county of Sam;>soft, deceased, hath lately died 
intestate, being possessed, at the time of his death, of very conudera- 
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I 

Me personal estate, consisting^ of sundry negro slaves, to^it : Moses, Jitlt, 1811. 
M'ashington, Johiv Daniel, N&n, and her two children ; Annes* and her ^^V^^ 
clijld ; ulso a considerable stock of different kinds, household furni- Cross 
tUre, and other cliattels ; and whereas, although nu administration has y- 

yet been granted of the goods and chattels of which the baid Laban ^mOK^oh. 
Taylo was possessed at the time of his decease, neyertfaeless, for, and 
in cohsideration of, the natural love and affection 1 have towards my 
beloved sister Phelicia Terlington, wile of Southey Terlington, and 
in consideration also of the sum of five shillings, by the said Phelicia 
to me in hand paid before the ensealing of these presents^ I have 
granted, bargained, and set over, and by these presents do grant, bar- 
gain, and set over, unto the said Phelicia Terlington, all and singular, 
the persona] property aforesaid, and all and singular, all and every 
personal property of every kind and nature whatsoever, of which the 
aaid Laban Taylo died possessed, and to which I am or may be enti- 
tled, under the several acts of Assembly of the State aforesaid, for the 
«listribution of intestate estates : and this deed 1 am actuated to eta- 
cute, from a belief that it will tend to the true benefit of myself^ 
and of those whom the laws of God and my country hlKe decreed 
ahtfold benefit by my property. Witness my hand and seal, this 31st 
January, 1804. 

her 
ABIGAIL ^ taylo; (sial.) 
mark. 

^ ^gaed, sealed, tnd delivered, in presence of 

** JOVATHAir FaTSKy 

** JosBUA Bass. 

<*Sam|^son County— August Term, 1804. Tlienl was the within 
proven in open Court, by the oath of Joshua Bass* Ordered, &c.— * 
ftardy Holmes, Clerk." . 

t 

It was in evidence that the said Southey Tertington 
procured tlie above recited conveyance from said Abigail 
Taylo» and was present when she executed it. In Feb- 
raary, 1804, letters of administration upon the estate of 
Laban Taylo^ were graivted to the« said Phelicia Tcr* 
littgton ; add shortly after this, the abore named Abigail 
Taylo, intermarried with Jonathan Cross, who after- 
wards died ) atid the present PiirJ^tiff administered upon 
bis estate. The Jury found that tlie negroes had so been 
in the poasesalon of Jotiathan Cross and his wife, during 
the coverture^ as to enable him, in his own name, or 
his administrator aftei* his deaths to prosecute and main- 
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I 

jrLT, 1811, tain a suit 9 and the Jury further found, that the above 
'''^^^^'"^J recited deed b( conveyance was void, having been ob- 
t;. tainecl by fraud and misrepresentation ; and gave a ver- 
•lerliiijrtQn. jjct for the riaintiff. 

Tiiere was no evidence of any assent on the part of 
the administratrix ofXaban Taylo, that Jonathan Cross, 
or his wife, should take the negroes, so as to vest a legal 
right in them, or either of them, except what appeared 
upon the above recited deed of gift ; and the question 
reserved for the opinion of the Supreme Court was. 
Whether thfe before recited deed be not such evidence of 
assent on ^h^ part of tlic Defendant and bis wife, that 
the legal interest in the negroes vested in Abigail Taylo : 
That after administration, tiie Defendant cannot retract 
and claijp the property as administratrix, upon the 
ground that no assent bad been given I ^ • 

Jocelyn for Plaintiff; Sampson for Defendants 
• 

Jocelyn for the Plaintiff. — The question presented to 
the Court for its opinion, is, Whether there has 66en 
such an assent on the part of the administratrix of La- 
ban Taylo, as to vest the legal estate in Mrs. Cross ? 

It is true, the deed of conveyanc^fe waii'deliver<^ before 
the Defendants wife obtained letters of administration* 
Had she adiH^inistered previous to this transaction, it is. 
believed, no doubt could remain upon the subject. 

If an executor purchase the legacy from the legatee, or 
even q^er him money for it, this anounts to an assent — 
Martinis {Toller^ s) Ex^rs^ page 201 , and the auOwritiee in- 
iht margin. Mrs. Terlington receiiied the deed of con» 
veyance on the last day of January, 1804 } by this she 
admitted tl^e property to be in Mrs. Cross, and assented' 
to ber possession. A.iiw days afterwards she admints* 
tered. Did she, after administration, do any aet, which, 
in law amounted to an assent I It is believed she dift- 
For after administi*ation she acted upon the deed in such 
a manner as to prove that she still considered the ne- 
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tiroes in M A. Cross's posaessiivtiy and that she bad as- Jvit» I8li. 
sented ts such posseRsion ; foh, six months after admin* ^"^"^^^^ 
istration, (see tlie deed,) in Augast, 1804) she applied i^ ^ 
Court and had the deed proved and recorded ; and it is Tcilington. 
believed, that upon the principle of implied assent, which 
the law recoj^nises, she as completely gave this assent^ 
after administration, by relying upon the validity of this 
^conveyance, and proceeding to act upon it^ as if she had 
taken the deed after administration. 

And it is to be observed, that this instrument is not a 
mere release, which miglit be considere4 as surrendering 
Bp a doubtful claim ; but it is a complete deed of bargain 
and sale, fot* a good and valuable consideration, in whioh 
the administratrix of Laban Taylo unequivocally ac- 
Ijnowledges the property and legal estate to be in Mrs. > 

Cross. And the Plaintiff cannot, without some difficul- 
ty, be persuaded that, after this admission and this as- 
sent, the Defendant sfmuld be permitted to avail himself 
of a merts technical objection, and retain the prop^ty for 
the administratrix, when, after administration, she re* 
lied and acted upon a deed, which, upon every principle 
is evidence of an assent. 

It is true, that the next of kin cannot take to himself 
a distributive shai*e without tbe assent of the administrur 
tor, because the administrator is not compelled to deli- 
Ter it up ; he is entitled to retain, unless a bond is given 
as a security against future claims. But if the adminis^ 
trator does assent without bond and security, his legal . 
remedy is gone, and the next of kin will hold the pro- 
perty, not only against him, but also against creditors^ 
ejK<ept in equity. 

Ih this case, it is contended, that such assent was gl- 
tien, by Implication of law, without requiring either bond 
or security. 

It is ftirtber to be remarked, that the question is no^ 
whether Mrs. Cross had possession of tlie negroes dupt 
ing cov^rtnre^ so as to vest a tight in Jonatbaa Crossy 

Vol. II. 2 
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jtfiT, 18lt lier hiisbaiwr; because that is settled by the Jiiryt wfae 
found expresslyt that Abe ^as 80 pcMsessed ; biit^ whe- 
ther an express or implied assent had been given* 



Csom 
Tetianc;ton 



Lo€K£» Judge, delivered the opinion of the Court: 

It is true, that a legatee or person entitled to a distrt- 
btttive share, cannot legallytc^ possession thereof with* 
out the assent of the executor or administrator, either 
express or implied ; but slight declarations of the execu* 
tor or administnittorf as well as many acts, will in Law^ 
amount to such assent* In 1 Com* Dig. 342, (C* C.) it 
is t;aid, if an executor take a grant, lease, &c, from the 
legatee of the thing or term bequeathed, it will amount 
to an assent. To this effect also is 10 Co. 52«6— 0|^Scr 
qf ExecutorSf 322*3. Or if he offer money to the legi^ 
tee for the purcliase, dr send another to the legatee to 
purchase it of him—1 Cknn. Dig* 342. These and many 
other acts of the executor will amount to an assent. 

This case states, that Abigail Taylo, the person by 
law entitled to the estate of Laban Taylo, deceased, did 
execute a deed to Phelicia Terlington for the negroes ia 
question ; but that at the time said deed was executed|» 
no letters of administration had been granted, and that 
afterwards, the said Phelicia obtained letters of adminis- 
tration on said estate. The authorities above recited^ 
Would be sufficient to shew the assent of the admiiiistra^ 
trix, and to vest the property in the person entitled to 
tlie distributive share of said estate, if Phelicia, at th% 
time of taking the deed, had been the administratrix. 
3ut it is said she was not, and of course, that her at* 
tempt to purchase and acquit*e title by this deed, ought 
not to bind the administratrix. fFhUekall v» Spdrtf (1 
Salk* 296«) is a case where a person, before administra- 
tion granted, agreed that the Defendant being in pas* 
session of a horse, belonging to the estate of the deceaa*^ 
ed might keep him, in satisfaction of funeral charges ; 
and afterwards having taken out admiiiistrationf he 
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broogbt an action of trover to i*ec6ver the horse. The Jvly, 1811. 
Court held that*he was bound by his agreement, and ^^^V'V^ 
judgment was l*endered against the administrator by two ^ 
of the Judges. It is true* a very learned Judge tliought Terlington. 
otherwise, artd on this case, differed from his brethren. 
If then, this case should be considered as Law, it is de- 
dsive of this question ; not that there was any eipi*es8 
agreement on the part of Phelicia Terlington that Abi- 
gail Taylo should retain this property as her own ; but v 

because her receiving a deed of bargain and sale for a 
Taluable consideration, was at once an admission and ac« 
knowledgment on her part» that Abigail Taylo was the ' 
true owner, and competent to convey the negroes in 
qaestion* U is unnecessary to decide this case merely 
on this ground, in as much as Phelicia Terrington, af- 
fer letters of administration were granted to heis to wit, 
inAu^st, lti04, had this deed proved in the County 
Court of Sampson. If as administratrix, i^nd against 
this deed, she intended to claim this property, why have 
the deed proved and recorded \ it would strengthen the 
evidence against her claim. If she intended to claim un- 
der* the deed, then probate thereof in the County Court 
was necessaryi to give to it validity. It may therefore 
be.fairly inferred from this act, that she admitted and 
bdieved the right of this property to have been once in 
Abigail Taylo ; and by recording the .deed, intended to 
•onfirm that right, and make her title under the deed 
good and valid. Is not this equivalent to obtaining the ^ 
deed alter administration granted ? Or at least equal to 
tending a person to purchase the legacy from the lega- 
tee, which, as before mentioned, amounts to an assent ? 
It is the opinion of the Court, that in this case there has 
been aneb an implied assent, as to vest the property in 
Abigail Taylo, and that judgment ought to be rendered 
for the Plaitttifi; 
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Green 
T. • Y Case agreed flrom Nash* 
EalRiaii< 



A. appeals from the order of the County Coiu1» granting leave to B. 
to build a mill, &c. The order of the County Court is affirmed ; A. is 
liable for the costs in the Superior Court under the general law re- 
gulating appeals t B. is liable for the costs of the County Court un- 
der the act of 1779, eh. 33. 

This was a petition for leave to build a mill^ filed un- 
der the second section of the act of 1779» ch. 23.* Green^ 
the petitioner, owniag the land on one side of the ran# 
and Ealman awning the land on the other side. Eal- 
man having been summoned to answer the allegations 
of the petition, appeared, an4 prayed that leai^e to 
build the mill might he granted to him, and not to the 
petitioner Green. The County Court decreed that leave 
should be granted to Ealman to build the mill. From 
this decree of the Connty Court, the petitioner Green 
appealed to the Superior Court, and gave bond and se- 
curity according to the act of Assembly regulating ap« 
peals. The Superior Coiirt affirmed the ^ecree of tho 

* ** Sec. n. Be it furtlier enacted, that any person willing to buBd 
^muh mill, who hath land only on one side of a nui, shaU exhibit hi« 
** petition to the County Court, and therein Uiew who is the proprie- 
*ltor on the oppo^te side ef the run ; whereupon a summons shall is- 
** sue to such proprietor to appear at the next Court, and answer the 
«* allegations of such petition ; and the Court also, at the same time» 
** shall order four honest freeholders to lay off, yiew, and Tsbie, oo 
**oath, an acre of the land of such proprietor, and also an acre of land 
** of the petitioner opposite thereto, and to report their opinion an(( 
** proceedings thereon to the next Court, and thereupon the Court 
^ shall order the said report to be recorded ; and if it take not away 
*< houses, orchards, garden^ or other immediate convenienoee, said 
* Court shall and may, and are hereby empowered and authorised, to 
** grant leave to the petitioner, or such proprietor, to erect such mill^ 
** at the pVice prop<Aed, as in their discretion shall seem reasonable*-^* 
*f and to order the costs of such petition to be paid by the person to' 
^ whom such kave shaU be gnnted." -• 
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County Court; and it was submitted to the Supreme JvMr» I8il. 
Court to determine which of the said parties should pay ^^^^^^%^ 
the costs, and in what mannery and to what extent, if ^^f^*^ 
the costs be divisible. Ealmao. 

Locks* J^dg^ » delivered the opinion of the C^art : 
The Legislature evidently intended, that as the party 
applying for an order to erect a miU, was to have a por- 
tion of bis adversary's property condemned, to answer 
a pahlic puj-pose as well as a private benefit to the party 
intendio]^ to erect sueh miH, this conderoation and ap- 
propt^ation should be at the costs of the party making 
the application. * Tet it would appear that this provi« 
slon only extended to the costs of the County Court. 
If, therefore, it party against whom the Cousty Court - 
make the order, should appeal from tiiat order to the 
Supeciop Court) he takes the appeal subject to the gene- 
ral law of the country regulating costs upon appeals, 
He will therefore be liable to, or exempt from the pay- 
ment of those costs, according to the event af the suit \ 
if it terminate in his favour, he will be exempted froBX 
costs ; if otherwise, he must pay the costs. In the pre«t 
sent case, the same party prevailed in both Courts ; and 
therefore the party appealing is bound to pay the costs 
o^ tlie Superior Court, under the general law ; and the 
party in whose favour tlie order was granted, is equally 
boand to pay the costs in the County Court, mMfer the * 
special act of Assembly, provided for that particular 
ease. 
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The heiili ot 



The heirs of Wilton. 3 

Colotir oF title ^'A, conititated B. hif attorney, *< to levy, leeover aad 
reeeive all debts 4ue to him, to take and vie all due meaaa Ibr'tlie 
tecoverinip of the tarae ; and for recoveries and reeeipta thereof, to 
wake and esecute acquittances and dischar|^s.*' B. .^old to C, • 
tract of land belonpn§; to A* and conveyed the same om Jiu^mey ^ 
jf . C. entered and ha<l seven years possession of the land. HeU, 

That the deed <tf B^ as altomey of A. altteiigh he as attorney had no 
sttthority to sell the land, wsa colour of title, and that sevei^ycan^ 
posse^jsion under it barred the right of entry of A* 

%liere a deed is executed, which is sAerwards considered as forming 
only a c<doar of titles th«( party executing it must be considered as 
Bot having a completo titie to the laiiil» whieh h% by hit deed puftr 
ports to cooTcy. 

This case was tent ap to the Sopreme Court from th« 
Superior Court of Law for Craven County, upon a 
rule obtained by Defendants to shew cause why a new 
trial should not be granted. It was an action of eject- 
ment, and the only question was, Whether the following 
letter of attorney from Peter Dubois to Vincent Ayaiette» 
4nd the deed from Aymette to Samuel Hill, do not make 
such a colour of title, that seven years possession under 
it will g^ve a complete right \ 

^ Know all men by these presents, that f, Peter Dubois^ of tine couii* 
ly of Bladen, aad province of NoKh-Csrolina, planter, have constituted, 
ordained and made, and in my place and stead put, and by these pr»* 
•ents do constitote, ordain and make, and iir my place and stead put my 
beloved friend, Mr. Vincent Aymette, planter, of the same province 
and couQiy of Craven, to be my true, sufficient and lawfiil attorney, for 
me and in my name and stead and to my use, to ask, demand, levy, re- 
cover and receive of and from aU and every person and persons whon^ 
soever the ssme shall or may concern, all and singular sum and sums 
of money, debts, goods, wares, merchandize, effects and things what- 
soever, and wheresoever they shall and may be found due, owing, pay- 
able, belonging and coming unto me the constituent, by any ways or 
Bieans whatsoever, nothing excepted \ giving and granting unto my 
esid attorney, my whole strength, power and authority in and about 
Ibe premises i wid to take and use all due meaasy cauffe.and process in 
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tbe Law for the feeorenng of the tame ; and of recorenes and recetpta Jxm^ 1811. 

thereof) in my name to make^ aeal and execute, due acquitunces and V^V^^^ 

diachaii^s ; and for the premiaea toappear and the person of mc the j^vn 

conatituent to repreaent before any govemor, ju^^es justicea, officers, v, 

and ministera of the Law whataoever, relating to the premiaea, with WUtoa* 

full power to make and substitute one or more attomeya under him 

By said attorney, and the sune agun at pleasmv %o revoke, and gene- 

Tally to aay, do, act, tranaact» determine, accompliah and finiah all mat* 

iers and things wliataoever, relating to the premises, u fully, amply* 

and effectually, to all intenta and purpoaes, as I the said constituent 

ayaelf should, ougbt or might do personally, although the matter 

abould require more apedal authority than ia herein comprised ; I the 

•aid constituent ratifying, allowing and holding firm and valid all and 

wbataoever my aaid attomey^or hia substitute ahall lawfully do or 

cauae to be done in and about the premises, by virtue of thege pre- 

tenta. In witnesa whereof, I have hereunto set my hand and seal, th* 

fiAh day of April, Anno Domini one thousand seven hundred and sixty- 

fnir» in the fifth year of bis Majesty 's^eign, 

•« PETER DUBOIS, (Sk4&.} 
^ Signed, sealed and deli^iered in the presence of 
^ PxTsm A ijaa rr a , 

•• VXFCKHT >^ AniSTTB. 

mark. 

* October inferior Court, 1765 — Preaent Hia Majeaty'a Juatiees.*^ 
Then waa the within poWer of attorney proved in open Court by the 
oath of Vincent Ayroette, evidence thereto, and ordered to be regia- ' 
tered. Teate, PETER CONWAY,* C. L C. 

The deed from Aymette to Samoel Hill was in th« 
fbllowiiif^ words : 



«• Thia Indentnrei hiade thia 92d day of February, in the year of our * 
tjord one thousand aeven hundyed and aizty-nine, between Vincent 
Aymetle, aen. beiiig attorney of P«ltof Duboia, autboriaed thereto bf 
an iaatroment bearing date the fiflh day of Apri^ in the year 'of our 
Ijatd one thouaand seven hundred and sizt/-fbur, both principal and 
attorney of Craven county, and province of North-Carolina, planter, of 
the one part, and Samuel Hill, millwright, of the county and province 
albreaaid, of the other pert, witnesseth, that the aaid Vincent Aymette, 
Ihr and in eonaidenition of the sum of six pounds, five shilliogs^ pro- 
clamation money, to him in hand paid by the said Samuel Hill, before 
the sealing and delivery hereof, well and truly paid, the receipt 
whereof the said Vincent Aymette doth acknottrledge, and hereof doth 
acquit and discharge the aaid Samoel Hill, hia heirs, executors, admis* 
latfutora, and every of them, by these presents, hath gtanted, bargain- 
^ aiid8oid,aiid by tbeae pratanla dot^ fully iindaba^tely|rnmt>bar- 
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Jir£t, 1811. gain and sell and confirm unto the said ^nrael 1IH1, and bn heirs and 
^^^V^^^ ftsmgns, a certain tract or parcel of land, situate and being in Crattn 
Hin county and province aforesaid, on the west riide of Crooked Run, ke- 
V* ginning* at Michael Shufus causeway, running thence south 70 degrees 

Wilton, ^^g^ |go poles to a pine ; thence sduth 20 east 640 poles to a black 
gum ; thence north 20 east 160 poles ; thence north 20 west 640 poles 
to the first station, as by patent granted to Peter Dubois in the year 
one thousand seven hundred and thirty-eight, reference being had 
thereto, may more fully appear : To have and to hold the aforesaid 
640 acres of land, and every part or parcel thereof, unto the said Sa- 
muel Kill, his heirs and assigns forever, to their only proper use and 
behoof. Further, the said \^ncent Aymctte, so far as he is authorised 
by the power of attorney before mentioned, shall at any time, at the 
request and the proper charge of the aforesaid Samuel Hilt, do any 
other act or assurance that may be requisite in law for the more fully 
transferring the fee-simple right of the premises aforementioned unto 
the aforesaid Samuel Hill, his heirs, executors or assigns, and the said 
Vincent Aymette doth warrant and defend the aforesaid premises 
from his lieirs and every other person, so far as the letter of attorney 
before mentioned shall anthorlse him thereto, forever. In witness 
whereof, the said Vincent Aymette hath hereunto set his hand and seal. 

^ VINCENT AYMETTE. (Sbal.) 

« Signed, sealed and delivered in presence of 

** Pbtbb Atmkttb and Vixcbbt Atxlttb, jun." 

«6TATJB OF NORTH-CAROLINA, ^^^^^„.^-,^_ .j^ 
JoKBs CouxTT CoraT. 5 November Term, 1806. 

« Then Was the within deed proved in open Court by the oath of 
Samuel M'Daniel, sen, who swore that he was well acquainted with 
the hand-wrtting of Peter A3rmette, one of the tabseribing witnesses 
to the said deed, and that the name of said Peter Aymette thereunto 
subscribed as a witness, b In his own proper hand-writing, and that the 
said Peter Aymette, and also Vincent Aymette, the other subscribing 
witness, and Vincent Aymette the grantor, are all dead, and that pot- 
session of the lands thereby conveyed had gone with Mch conveyance } 
whereiqM>n it was ordered that the said deed should be recorded. 

(Signed) WILL. ORME, C. C. 

^ Reg^tered In the Register's Office of Jones County, in book G. 
No. r, and page 92. JAS. BRYAN, Reg*r. ' 

Oastaiif in support of the rale.-^TIie letter of attorney 
tvom Dubois to Aymette, in no purt authorizes Aymette 
to sell lands : Uill^ tlie purchaser, had therefore fair 
notice that he was taking a deed from a man who claimed 
no interest in the lands himself, and w)io had no power 
to sell them* A deed that constitutes colour of title* 
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ittiist purport on its (ace to be made by a person competent f ^^^ is^i 
in law to convey the lands^ and must be receivod by the 
bar^inee as a good and valid conveyance : tbe transac- 
tion on bis part must be bonajide. If at the time he re- 
ceives the deed, he has notice that the title to the lands 
is not in the bargainor, but in a third person, he com* 
mits a fn\ad* in receiving the deed, which fraud vitiates 
tiie conveyance, and renders his possession, however long 
it may be continued, of no avail* In this case, Hill 
must have known that Aymette had no power to sell the 
lands, and receiving a deed from him with this know* 
ledge, he was guilty of a fraud which rendered his deed 
null and void to every intent and purpose. 



MarriSf contra. — Colour of title is required, 1st. To 
shew the extent of the possession : Sdly. The estate 
claimed by the person in possession ; and Sdly. To giv^ 
notoriety to others of his claim. Colour of title is not a 
good title, otherwise seven years possession under it 
w<Mild not be required to make it good. Any deed, 
which upon its face purports to be a conveyance from 
one man to another, is colour of title ; and it is not ne- 
cessary that the bargainee should receive it under the 
belief that he thereby acquired a valid title ; for the act 
of 1715, cb. 27, se€. 2d, considers many deeds as consti- 
toting colour of tide, which upon their fajce purport to 
be made by- persons who had no title ; such as deeds 

* 

made by ** creditors, executors and administrators, hus- 
bands in right of their wives, &c." Altliough the se-' 
cond section of this act has been considered as only re- 
trospective in its operation, and the third as prospective, 
it is certain that the doctrine of colour of title was bor- 
rowed from the second section ; and we are to look V> 
that to see what the legislature intended should be such 
colourable, title as will protect a seven years possession 
of land. It is admitted, that the transaction must be 
hmajiie on the part of the bargainee, and that fraud will 

Vox. II. S 
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JiTiT, 1811. vitiate his deed so that it shall not protect his possessioii. 
^^^^f^*^ But in the present case, there is no ground to presume 
V. fraud in Hilt : the circumstances of the case shew the 
Wilten. fairness of the transaction ; that Aymette believed he 
' had power to sell and convey the lands \ that Hill re- 
ceived the deed under this belief ; and as the possession 
of the land has gone with the deed, it is fair to presume 
that Dubois himself believed Aymette was empowered, 
by his letter of attorney, to make the sale and con%'ey- 
ance. Most men, not skilled ^n the law, would construe 
this letter of attorney in the same way* 

Haijl, Judge, delivered the opinion of the Court : 

The case admits that the lessors of the Plaintiff have 
had seven years possession of the lands in dispute, under 
Vincent Aymette^s deed : that this deed was executed, as 
its states upon its face, in consequence of a power of at- 
torney given to Aymette by Peter Dubois. It is in- 
sisted, that alttiough it is so stated in the deed, yet u)x>n 
inspecting the |»ower of attorney, it appears ihat no au- 
thority is thereby given to sell and convey lands : thar 
as Aymette admits in the deed that he had no right to 
the lands himself, and claimed only an authority to sell 
and convey as aforesaid, his deed to Hill did not amount 

' even to colour of title. It is true that Aymette was not 

autliorised to sell the lands by Dubois's power of attor- 
ney ; and if the question depended upon '' who had the 
title at the time of the conveyance," there could be no 
doubt But the lessors of the Plaintiff have been in pos- 
session for the space of seven years, since that time^ 
under Aymette's deed, and no good reason appears to 

• the Court why that deed should Yiot be dbnsidered a 

colour of titlif. Whenever a deed is executed, which 
' afterwards is considered as forming only a colour of 
title, the party executing it must be considered as not 
having a complete title to the land, which he by his deed 
purports to convey : it is a common thing for a person 
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who adfa land, to M^ge that he has a title to it by des- '«^t> I8li- 
cent, OP in tome other way ; or, ^Is in the pt-esent case, ^^^^^^^ 
that be is empowered to sell it under an autliority given ^^^ 
to him by the true owner. It is not probable that the ^"?- 
purchaser would doubt the truth of this allegation, more 
in the one case than in the otiier ; and in either case,- 
when such purchaser remains in possession for the space 
of seven years, he ought to be protected. ^ymette*s 
deed is of itself sufficient colour of title, and its validity, 
in that respect, should not be affected by any contradic* 
tioQ that exists between it and the power of attorney 
executed by Dubois. The lessors of the Plaintiff stand 
upon as meritorious ground as if Aymette had sold the 
lands in question to Hill as his own* Let the rule for 
a new tria) be discharged. 



I ' 



Rebecca and Mary Long 

V. 

Lunsford Long's Ex 



[)ng| 
^r. J 



Ay by his niArriage with B, acquired sundry negro slaves in 1794. B. 
had issue,' two daughters^ and died. In 1809, A. died, having made 
his will, and bequeathed to his two daughters <* all his neg^^es, toge- 
ther with their ftoure increase, which came by his wife B." The 
two daughters claimed of the executor, not only the increase aftei- 
the death of the testator, but also the increase irom the time the 
negroes came into A's possession. Held, 

That the daughters were entitle4 under the will to all the increase of 
the negroes, from the time they came into A^s possession. 

This was a petition filed in the Su|)erior Court of 
Law for Halifax County, and the facts therein set forth^ 
so far as the same are necessary to illustrate tlie point 
sent up to the Court, were as follows : 

In the year 1794, Lunsford Long married Rehecca 
JoneSf by whom he had issue, the petitioners Rebecca 
Long and Mary Long. At the mnrriago* tire father of 
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jvLT, 1811. Rebecca Jones gave to his gon-in-law a number of negro 
^^*^^^^ slaves. In 1798» Rebecca^ the wUe, died ; and some- 
^ time afterwards^ Long married a second wife, by whom 
L<>ng. he had several children living at his death. In 1809» 
Long died, having previously published in writing bis 
last will and testament, which after his death was duly 
proved : and in. the said will he bequeathed as follows^ 
to-wit: ^'I give and devise to my daughter Rebecca 
' Jones Long and Mary Rebecca Allen Long^ ail my ne- 
groes^ together with their future increase^ which came 
by my dear departed Rebecca, their mother, (except 
Frank Bibb, whom I wish to liberate on account of hia 
meritorious services, and request my executors to attend 
f to his manumission,) to them, their heirs and assigns^ 

forever." He apjiointed Allen Jones Green testamentary 
guardian to the petitioners, and Lemuel Long executor 
6f his will, who delivered over to the said guardian the 
negroes which hib testator had received from his father* 
in*law at the time of his first marriage, but refused to 
deliver over those negroes << which had been horn of that 
stock since his testator received them ;*' allej^ing that they ' 
were to be divided, with the testator's other negroes, 
between the widow and younger children, under the 
next clause of the will, which is in the following words : 
<* I give and devise all the rest and residue of my ne- 
groes, together with their future increase, to my beloved 
wife, Mary Long, my daughter, Mai^ M'Kinnie Long, 
my sons, Benjamin Sherwood Long and William Luns- 
ford Long, share and share alike.*' This petition was 
filed against the executor, for the increase of the negroes 
from the time of the testator's first marriage, till his 
death. To this petition the executor demurred, and the 
petitioners having joined in demurrer, the case was sent 
up to the Supreme Court upon the question, Whether 
the petitioners were entitled to the increase of the ne- 
groes as aforesaid. 
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HAIX9 JadgCf delivered the opinion of the Conrt : ^jf^^* l^Biu 

The clause of the will under which the petitioners ^\T^*^ 
claim the increase of the nep*oes in question is a little v. 
doubtful as to its meaniog. The testator speaks of *^ all ^"(T* 
his negroes, together with their future increase, which 
came by his dear departed Rebecca, their mother/* It 
appears to the Court, that it was the intention of the 
testator, by this clause in his will, to give to the peti- 
tioners the increase of the negroes which came by his 
wife Rebecca. The expression used by the testator, will 
be understood in common parlance, as comprehending 
the increase : he Speaks of the negroes ^^neroUy, as stock, 
without particularizing them by name ; which circum- 
stance is favorable to the idea, that as stock is to be di- 
minished by deaths, so it must be kept up and supported 
by its natural increase. In this view of the case, the 
ynoris future increasef it is true, are to be considered as 
nseless. If, however, they are referable in point of time, 
to such increase as happened after the testator he- 
came possessed of the original stock, (and in this sense 
the testator seems to have used them) the words of {lie i 
clause may wetl stand. This construction is aided by 
the consideration, that it appears from the will to have 
been the testator's intention to give to the petitioners 
every thing that he became possessed of in consequence 
of his intermarriage witli their mother. Let the demurr 
rer be oVtorniled. 
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Just, 1811* i 

The Chairman of the Court 1 i 

r. > From Hertford. 

Moore's administrator and others* J 

An action can be maintained on an administration bond* against the 
securities, before judgment has been obtained against the adminis* 
istrator. An action fics against the securities as soon as the adminis- 
trator forfeits his bond, and a person be thereby ** ir^jured^** for 

The act of 1791^ ch. 10, directs, that administnttion bonds shall be 
made payable to the Chairman of the County Court and his succes- 
sors in office, Lc. and shall be put in suit in the name of the Chair- 
man, at the instance of the person injured. 

This case was sent up to this Court from the Superior 
Court of Law for Hertford County* upon a rule obtained 
by the PlaintiiT to shew cause why a new trial should 
not be granted* The action was brought upon an ad* 
ministration bond, against Eli Moore, administrator of 
the estate of Willis Moore, deceased, and against his se* 
curities ; and the question submitted to tiiis Court was» 
whether an action can be maintained on an administfa« 
tion bond, against the securities of the administrator, be- 
fore a judgment has been obtained againiit the adminis- 
trator himself? 

. Hall, Judge, delivered the opinion of the Court : 

The act of 1715, ch. 48, directs that all administra- 
tion bonds shall be made payable to the Governor, &c« 
who is directed to transfer or assign tlienr < to any person 
injured, who may maintain an action thereon. No part 
of the act seems to require that the person injured should 
prove his injury by the record of a judgment obtained 
by him against the administrator. Although the admi- 
nistrator might have forfeited his bond, yet the Plaintiff 
was not entitled to recover any thing of his securities, 
unless proof was made, according to the act, that be the 
Plaintiff w^ a person injured. The act of fl791, ch. 10, 
directs^ that in ftiture, administration bonds shall be 
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made payable to the Chaii*man of the County Court and Jtot,1811. 
his successors in office. &c* and shall be put in suit in ^'^''^^"^i*^ 

Whitlocke 

the name of the Chairman^ at the instance of the person ^, 
injured. Under this act, (and the bond in question was Walton, 
^ven since this act passed) no recovery can be had in 
the name of the Chairman, unless, in addition to the 
proof that the administrator has forfeited his bond, proof 
is also made, that the party for whose benefit the suit is 
broogfht, has been injured by such forfeiture. It is con- 
tended, however, that this should be shewn by obtaining 
judgment against the administrator : if so, it will follow^ 
that this judgment would be good evidence against^ and 
obligatory upon the securities, although it be a proceed- 
ing *^ inter alios acta ;'** and the Defendants, if permit- 
ted, might have it in their power to shew that the real 
Plaintiff had sustained no injury. Upon this point the 
Court gives no opinion ; but they are of opinion that the 
whole matter may be enquired into in this action.; that 
the acts of Assembly are plain, and require no previous 
judgment to be recovered against the administrator, to 
render his securities liable to the suit of the person in<^ 
jured. Let the rule for a new tri^l be made absolute. 
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Whitlocke 

T. )- Case agreed from Gates. 

Walton and Freeman. 



.The saving in the statute of limltatlonsy as to persons '* beyond seas^'* 
does not extend to persons resident in other States of the Union. 

• 

The Defendants gave a letter to Copeland and Free- 
man, directed and to be delivered to the Plaintiff, and 
therein requested the Plaintiff to furnish Copeland and 
Freeman with goods to the amount of Mo thousand dol- 
lars, and promised to be securities for tlie payment of 
that sum. The goods were accordingly furnished by the 



Whitlocke 

V. 
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jvKT, 1811. PlaintiflTy and after more than three years had elapsed 
from the deKvery of the goods, this action was brought^ 
to which the Defendants pleaded, ** that they had not 
'Walton, assumed within three years," and rested their defence 
upon the statute of limitations. The Plaintiff, at the 
time he delivered the goods, and continually afterwards 
up to the time of bringing this suit, resided at Suffolk, 
in the State of Virginia* Tliere was a verdict for the 
Defendants ; and the Plaintiff having obtained a rule for 
a new trial, it is submitted to the Supreme Court to de- 
cide, ** Whether the saving in the statutp of limitations, 
1715, ch. 27, sec. 9, as to persons beyond seas, extends 
"to a person resident in the State of Virginia ?" 

• 

Haix, Judge, delivered the opinion of tlie Court : 

Although more than thred years have elapsed since 
the Plaintiff's cause of action accrued, it is contended^ 
that as he was a resident of the State of Virginia, his 
case is embraced by the ninth section of the act\>f 1715, 
ch. 27, which gives a further time to Plaintiffs ** beyond 
seas,*' &c. to bring tlieir actions, provided thc^ do so^ 
witiiin a certain time after their return from beyond 
seas. The Plaintiff is certainly not within the words of 
the proviso, and it does not appear to the Court, that be 
falls within the true meaning and spirit of it. Great is 
the intercourse between the citizens of this State and the 
citizens of other States, particularly adjoining States ; 
and if suits were permitted to be brought on that account 
against our own citizens, at any distance of time, by 
^ citizens of other States, the mischief would be grea^ 
Let the rule for a new trial be discharged. 



\ 
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Scott 



V. > Case agreed from Chowan. 

Drew and others. J 

Under the act of 1801» ch. 10, aec. 4^ ten per cent, is to be calculated 
upon \ht principal of the debt only^ from the rendering of the judg- 
ment in the (^ounty Court, to the rendering of the ju-lgraent in the 
Superior Court ; and six per cent, thereafter until the debt be paid. 

At November Term, 1 804, of Bertie County Coartf 
Scott obtained judgment against Di*ew in an action of 
debt, apon a bond conditioned in the penalty of £5685 
17s. 2d. for the payment of £2842 \Ss. 6d. with interest 
from the fiirst of August 1800. Drew appealed^ and at 
March Term, 1807, of Chowan Superior Court, the 
Plaintiff obtained judgment; and on motion, judgdient 
was rendered against his securities for the appeal. As 
the Defendant did not, in the Superior Courts diminish 
the amount of tlie judgment recovered against him in the 
County Court, a question arose, how the ten per cent, 
interest given by the act of I8OI9 ch. 10, was to be cal- 
culated I And it was submitted to the Supreme Court 
to decide. Whether the ten per cent, given by this act 
shall be calculated upon the principal only of the said 
debt, or upon the aggregate amount of principal and in* 
terest due at the time of the judgment in the County 
Coart? 

H1XI19 Judge, delivered the opinion of the Court: 

The act of 1801, ch. 10, sec. 4, states, ** that where a 
Defendant, in any action of debt, &c. shall appeal, &c. 
and shall not» on the trial of such appeal, diminish the 
aom recovered by the PJaintiff, &c. the party so appeal- 
ing shall pay tp the Plaintiff the sum of ten per cent, to 
be computed from the time of rendering judgment in th^ 
County Courts to the time of rendering up judgment in 
the Su^ior Courts and the lawful rate per CQut. from 

Vox. II. 4 
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Shepherd 
Sawyer. 



JxTLY, 1811. that time till the whole debt shall be paid/' &c. The 
true construction of tliis act is, that ten per cent, shall 
jbe paid upon the principal of the debt, and not upon the 
princi[>al and interest added tagether. The Legislatare 
intended to substitute ten per cent, in the place of six 
per cent, the legal interest, from the time of rendering 
judgment in the County Court, to the rendition of the 
judgment in the Superior Court, and to charge the De» 
fendant with the lawful rate per cent, from that time till 
he paid the debt. 

\ 



Sheplierd 1 

V. > Special verdict from Camden. 
Sawyer. J 

A. af^ea with B» for 3} per cent, premiaro paid dowDi to insure a 
negro sluv^ reported to be lost in Pasquotank rirer. B. bad no in* 
terest in the negro ; yet his loss being proved, B. is entitled to re^ 
eover his value. 

IliDOcent wagers are recoverable. They are illegal where, 

1. They be prohibited by statute. 

2. They tend to create an improper influence oo the mind in tiie 

exercise of a public duty. 

3. They are *' C0nira bono$ morcf,*' eft 

4. They in ai^ other manner tend to the prejudice of the public^ 

or the injury of third persons. 

The Jury found for the Plaintiff, and assessed bis da- 
mages to jeSOO, subject to the opinion of the Court upon 
the following case. The PlaintitT* Shephei*d9 started a 
boat loaded with brick, from Richmond, on Pasquotank 
river, down to Davis's bay, a distance of about seven or 
eight miles ; the boat was rowed by a white man and 
several negroes, among whom was the fellow Jacobs 
hereafter mentioned. A few days after the boat wai 
started, a report was circulated that the boat and all per* 
sons on board were lost. The Plaintiff and Defendant 
^%rt together at Camden court-house^ when this report 
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reached fbat place, and the Defendant offered to insure Jvi.t» t^ll. 
the negro fellow Jacob fcr the premium of two and a ^^^^^^iJ 
half per cent, which offer was accepted by the Plaintiff, ^^^ 
and the premium was paid down. It afterwards appear* Sawyer. 
ed that Jacob and all the otiier hands on board of the 
boat were lost. The Jury found that the conduct of the 
Plaintiff was fair* open and candid, but that be had fio 
interest whatever in the property insured. ^ 

Bai.i«, Judge* delivered the opinion of the Court : 

It is submitted to this Court to decide, whether, upon 
the facts found by the Jury in this case, the Plaintiff be ^ 
entitled to recover i It is not contended that this case 

» 

Calls within the purview and meaning of any act of Asr 

sembly passed in this State, for the purpose of suppress- ^ 

ing unlawful gaming ; and there can he no doubt, hut 

that the Common Law (which is the Law of this State) 

interposes no obstacle to a recovery. Mardhallf on In- 

snranoe, 96, says, ** Innocent wagers havc^ long had' the 

sanction of the Common Law ; — (11 Rep>> 876 — 1 Lev. 

3S.-.5 j9ur. 2802) — ^they are only deemed illegal when 

they are prohibited by statute ; when they tend to create 

an improper influence on tlie mind in the exercise of a 

public duty ; when they are '' odnira hmias mores^*^ or in 

any other manner tend to the prejudice of the public, or • 

the injury of third persons*' — {6 Term 499 — 1 Term 56 — 

S Term 610 — C^rwper 729.) And to the cases referred 

to by Marshailf may be added the case of Giiod v. EUiotU 

C? Term 69d.) These authorities are cctnclusive. Let 

judgment be eirfered for the Plaintiff. 
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Smr, 1811. 

Den on f|pinise of the heirs of '1 

Waiiams I Appeal from Hertford. 

Askew. J 



A judgment a^inst the executor or adminktrator, creates ho lien on 
lands descended or devised : And Linds bona fide aliened 't^ the 
devisee, before •drefofiM sued out against him, are. not liable Ibr 
his testator's debts. 



/^ 



Lewis Brown being indebted to John Armstead hj 
bond, binding himself and <* Au heirs^^ dred about the 
year 1805» having previously- published in writing his 
last will and testament, and therein devised the lands 
mentioned in the declaration or ejectment, to Anthony 
Brown. Administration on the estate of Lewis Brown 
was granted with the will annexed, and suit Jieing 
brought against the administratoi" upon the afol*csaid 
bond, the administrator pleaded that **he' had fully ad- 
ministered,*' &c. which plea was found by the Jury to 
be true, and Judgment having been obtained on the said 
bond in August, 1805, a writ of sdre facias was issued 
against Anthony Brown, the devisee, to shew cause why 
the Plaintiff should not have judgment of execution 
against the lands devised to him by Lewis Brown* 
Judgment was rendci*ed against Anthony Brown upon 
this sdrefadaSf in August, 1^07, upon which a writ of 
cicecution was issued, and the lands aforesaid devised to 
Anthony Brown, were seized by tho Sheriff and sold to 
satisfy the said execution ; at which sale the Defendant 
Asi^ew became the purchaser, and the Sheriff executed 
to him a deed for the land on the 25th November, 1808. 
Defendant set up t\!tle under^this deed. 

On the 2Sd December, 1806, subsequentto the render- 
ing of the judgment against the administrator, but pre- 
vio^is to the suing out of the mre facias aforesaid, An- 
thony Brown, the devisee, conveyed tbe lands, for a va- 
luable consideration, to Richard WiHimms, under whom 
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the leMors of the Plaintiff claim title* There was a Jv^^t i^il- 
verdict for the PlaintiflT, and a rule for a new trial being 
granted, and on ari^ument discharged by the Court, the 
Defendant appealed to this Court. * A»kev. 

Haix, Judge, delivered the opinion of the Court : 

The only question in this case is. Whether the devisee, 
having sold the lands in question to a bona Jide purcha* - ^ 
ser for a valuable consideration, aftrr process had been 
taken out against the administrator, with the will an- 
nexed,- btit before a scire facias had issued against him, 
the devisee, the lands so sold should be subject to the 
testator's debts. If any doubts existed on this subject be- 
fore the act of 1789, rh. 39, that act has i*emoved them. 
The third section of that act declares, that ** whei-ever 
an heir or devisee shall be liable to pay the \lebt of his 
or her ancestor or testator, &c. and shall sell, &c. before 
action bi*ouglit, or process sued out against him or her, 
tiiat such heir or devisee shall be answerable for such 
debt to the value of the land so sold, &:c.'' It concludes 
by declaring, ** that the lands, &c. bona fide aliened be- 
fore the action brought, shall not be liable to such exe- 
ciition.'^ This act embraces, not only heirs that were 
bound at common law, to pay oiT the debt of their an* 
cestors in consequence of lands descending upon them, 
and in consequence of being named in the obligations of 
their ancestors, but also heirs and devisees who are 
made liable by the statute law, to tlie simple contract 
debts of their ancestors. As to the first, there can be 
no difficulty, because an action brouglit or process sued 
out to recover such debts, must be directly, and in the 
first place, brought against them: as to tlic latter, it is 
contended by some, that the action and process spoken 
of by the act, mea^i the commencement of the suit against 
the executor or administrator. As has been already 
o i ia er vedf whatever doubts may have existed upon this 
subject^ in consequence of the act of 17649 fhey have 
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juLT.lSll. been removed by the act of 1789* which speaks of ^ac» 
^^^"y^J tioTis brought, or process sued ouf, against him or her/* 
Jon an that is, the heir or devisee^ as the case maybe. TIm 
^^^ concluding part of the section exempts ** lands sold bonm 
Jide before action brought,'' from execution. When the 
act is speakhfig of the heir and devisee, and o!' actions^ 
&c. brought against them, it is surely a very forced 
construction to say^ that it means actions brought against 
tlie executoi*s or administrators, when they are not men- 
tioned in the act a» connected with this subject; Such a 
construction has no reason to support it, and were it to 
prevail, bona Jide sales, made by heirs or devisees who 
wei*e ignorant even of an^ process being sued out against 
the executof or <idministrator, would be rendered inva- 
lid ; the process sued out against the executor or admin- 
istrator, and the judgment rendet*ed thereon, create no 
lien upon the real estate descended or devised* In the 
present case, Williams, the purchaser frt>m the devisee^ 
acquired the lands honestly ; his title is therefore good* 
Judgment must be entei^ for the Plaintiff^ and the rule 
for a new trial be discharged* 



Jordan "^ Appeal from the Coui-t of 

Black and'^Hornibleau.J *^^"»^J^ ^^^^ Perquimons. 

* 

A. having recovered a judgment against B, assigned it totf; B. obtuned 
an injunction, and C. in hit answer, insisted tliat the jadgment bid 
been assigned to him for a valuable considenftion, and th»t he had 
no notice of the equity of B. Held, 

That the judgment was a chose in action, and that a purchaser of a 
choae in action for a valuable consideration, without notice of ano- 
ther's equity, stands in the same situation with the assignor of the 
chose ; and is not protected by being a purchaser for a Tslnahle 
ovnsideration without notice, against the claims of him who hag 
equity. 

William Black, one of the Defendants, reeorered a 
judgment at law against the complainant, against which 
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Jordan 

V. 

JBkck. 



jadgment the complainant obtained an lnjunction» upon ^^^^ l^^^' 
the^j^roand that the debt was due to the Defendant and 
one David Blarkf trading in partnership as merchants 
onder the name and firm of William Biaclc» & Co. ; 
^hich company had failed, and both parties were insol* 
vent, having assigned all their debts and effects to their 
creditors* who had thereupon appointed David BlaclL 
their agent : that after this appointment. Complainant 
bad accounted with David Black, as agent aforesaid, 
and taken a full discharge. To these allegations, the 
Defendant, William Black, answered, that the copart- 
nership had been dissolved some months before the Com- 
plainant contracted tlie debt on which the said Defend- 
ant had recovered j^idgment: that the debt was con** 
tracted with the Defendant alone, the Complainant hav- 
ing full notice of the dissolution of the said copartner- 

^ 

ship. The other Defendant, Elizabeth Hornibleau, 
charges that her Co-Defendant, William Black, by deed 
duly executed, bearing date the first day of June, 1804, 
assigned the same debt to her in satisfaction pro tantOf 
of a debt justly due to her by the said William Black ; 
and denied notice of Complainant's equity, and also de- 
nied all the allegations of the Complainant's bill. Up- 
on this, an issue was made up to try whether the debt 
iRras a copartnership debt or the individual debt of Wil- 
liam Black : and to pi*ove the debt to be a copartner- 
ship debt, the only testimony offered, was the deposition 
of the ottter partner, David Black, upon whose testimo- 
ny the issne was (bund for the Complainant, and a de- 
cree was made perfietoating the injunction ; from which 
the Defendants appealed to this Court, upon the follow^ 
ing points : 1st. Was David Black a comjietent wit- 
ness i dd. If he be a competent witness, Elizabeth Hor- 
nibleau, being a fair purchaser for a valuable considera- 
tion without notice of Complainant's equity, will a 
Coiirt of Equity interpose to defeat her of the recovery 
at Law ? 



Jordan 
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jf7LT, 1811. Hauc.* Judgeif delivered the opinion of the Court : 

The Law relating to the competency of witnesses is 
too well settled at this day to leave any doubt upon the 
Bkck. fipsi; point submitted in this case. The general rule is 
laid down in the case of Bent v. Baker^ <* that the fit- 
ness is com|)etent, if the verdict cannot be given in evi- 
dence either for or as^ainst him in any other suit/' &c* 
The finding of tlie Jury upon the issue submitted to them 
in the present case, cannot be used by the witness as evi- 
dence in any other suit. There may be exceptions to 
the general rule, but this is nv}t one. The deposition of 
David Black was thei*efbre properly received. 

As to tlie second point, it is to be observedt that Mr8« 
Homiblcau has taken an assignment of a chose ia acHan, 
ajudgmeiUf a thing in its nature not assignable at Law. 
She thet*efore cannot stand in a better situation than her 
assignor. Upon an examination of tlie authorities upon 
this subject, it will be found, that the ground taken by 
Mrs. Il(»rnibleau is tenable by those persons only, who^ 
having tlie *^ legal titled* in them, plead that they are pur- 
chasers for a valuable consideration and without notice. 
By this plea, they shew that they have as much equity 
on their side as their opponents, and that being the case, 
a Court of Equity will not interfere, and divest them of 
their legal title. All that Mrs. ^Hornibleau shews, is, 
\ that she purchased Black's riglit to a chose in action ; 

She then has^ no legalf but only an equitable right. But 
Jord m shews, that Black obtained the judgment against 
him unconscientiously, and this Court will say, in nuch 
case, that he shall n6t have the benefit of it, nor shall 
Mrs. Hornibleau, as she can stand >n a situation no bet- 
ter than her assignor. Let the injanction therefore be 
perpetuated. 
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Shober 1 

V. ^ i Appeal from Stokea. 

Robinsoiiy Bcvill and wife. J 

A covenant «< f • •warrant and defend tks nefrv Peter t9 be a 9lape^^' » » 
covenant only against a' 8i||ierior title. It does not bind the war- 
rantor, on receiving notice from the warrantee that a suit is brought 
to :i5certain whether Peter be free, to come forward and make de- 
fence and put a stop to the eviction. He is bound to make defence 
only when he is sued upon his covenant ; and then if he can shew 
that Peter was a skve at the time of the sale^ he shall be discharged. 
And 

The record of the proceedings in a suit brought by Peter against the 
purchaser, in which the Juiy found that Peter was a freeman, and 
not a slave, is not conclusive against the covenantor, although he 
had notice of the said suit. 

This was an action of covenant, founded upon a bill o£ 
sale for a negro fellow named Peter, sold to the Plaintiff 
by Andrew Robinson and Mafy Hamilton, since inter- 
married with Thomas Bevil], at the price of £Z40* The 
bill of sale contained the Ibllawing covenant, to wit : 
** And we do iierebj covenant for ourselves, our beirs, 
execntors and administrators, to and witti the said Grot- 
leib Shober, his executors, administrators or assigns, to 
warrant and defend the said negro to be a slave,*^ And 
a breach of this covet^nt was assigned in the declaration. 
The Defendants pleaded, ** that they had '|iot broken 
tbeir covenaiu,'' ^c and the Plaintiff having replied^ 
and is&ue b;>ing joyied, t|>«i following facts appeared in 
otidenrc. The Plaintitf took Peter into his possession^ 
immediately after the eif'ciition of the aforesaid bill of 
sale, and in April 1809, Peter, claiming to be a free man, 
instituted an action, of assault and battery and false im- 
prisonment, against the Plaintiff, in the Superior Court 
of Law for Stokes county ; who thereupon appeared by 
counsel, and pleaded to the said suit a plea in abatement 
thereof, to wit, ** tliat the negro fellow Peter, suing by 
the name of Peter Archer, was a slave, and not a free- 

Vot.II. .5 
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jvLT, 1811. man,'' to which plea there was a replication* and issue 
^^^^^"^^ beini^ joined between the parties, it was tried at October 
o er rp^p^^ 1809* when the Jury found that the negro fellow 
Kobjnson. Peter was a freeman, and not a slave. Shober gave 
notice to Hamilton and Robinson, of the claim which 
Peter set Up to freedom, and of the suit which he had 
^ brought to enforce his right. They appeared and em- 

ployed counsel to defend the suit^ and Shober assisted 
their counsel in making defence ; one of them, to wit^ 
Robinson^ was present at the trials and challenged Ju- 
rors. 

After the verdict and judgment in this case, Shober 
brought the present suit against his vendors, Robinson 
and Hamilton, and set foKh in his declaration, a breach 
of the covenant before mentioned. The cause came on 
to be tried, when Shober gave in evidence to the Jury, 
the verdict, judgment and proceedings in the suit of Peter 
against him, as before set forth, and relied upon them as 
conduAvt against the Defendants. The Defendants, in 
support of their plea, ^' that they had not broken their 
covenant,'^ &c. offered Evidence to prove that notwith- 
standing the finding of the Jury in the other case, Peter 
was a slave, and not a freeman. The Plaintiff objected 
to the admission of this evidence, upon the ground that 
the Defendants were concluded by the former vendicL 
The Court overruled the objection, and the evidence was 
received ; upon which the Jury found that the negro fel- 
low Peter, on the drty on which Defendants sold him \t^ 
the Plaintiff, was a slave, and not a#freeman ; but whe* 
ther, notwithstanding this fact, the Plaintiff was entitled 
to rec<Arer, they prayed the advice of the Court It ap« 
peared in evidence, that it was known to Shober, as well 
as to Robinson and Hamilton, before the trial of the suit 
of Peter v. Shober, that John Hamilton, then living 
within the jurisdiction of the Court, could depose to facts, 
which would shew, that Peter was a slave, and not a 
freeman, and that neither of them had the said John 
subpisnaed as a witness, nor requested his attendance as 
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such. Hamilton was the' only witness examined by De- J^^^* ^^il. 
fendants to prove that Peter was a slave. ^i^'V^ta/ 

Upon this caset the Court gave judgment Tor the De- \^ 
fendants ; from which judgment the Plaintiff appealed to BobiiiMn. 
this Court ; and at this term the case was argued by 
WiUiam$ and Browne for the Plaintiff, and by Mrwood 
for the Defendants. ^ [ 

L0CKE9 Judge, delivered the opinion of the Court : 

This case presents two questions for the consideration 
of the Court ; Ist. What is the true construction or ope* 
ration of the warranty contained in the covenant set 
forth in the Plaintiff's declaration i Does it bind tlie 
Defendants, on receiving notice from the Plaintiff of a 
suit being brought to ascertain the freedom of the negro 
Peter, to come forward and make defence in the place 
and stead of the present Plaintiff, and put a stop to the 
eviction ; or are they bound to make defence only when 
suit is brought against them on this covenant ? And if 
the latter, then 2dly. Whether the verdict rendered be- ^ 

tween the negro Peter and the present Plaintiff is, or is 
not^ conclusive against these Defendants ? 

To shew that the warranty binds the warrantor to , 
make defence and put a stop to the eviction, Coke^ LitU 
365, «cc 1, a. has been cited ; and it is true, it is there 
said, ^* That in the Civil Law, warranty is defined to be 
the obligation of the seller, to put a stop to the eviction 
or other troubleSf which the buyer suffers in the property 
parchased." It isbnot necessary to enquire what were 
the nature and extent of the obligation, which by the 
Civil Law, a warranty imposed upon the seller* of per- 
sonal property, nor what were the forms of proceeding 
where the buyer was sued and gave notice to the seller 
to stop the eviction ; For tjhe definition of tvarraniy here 
copied by the author from the Civil Law^ corresponds 
with that kind of warranty of which the author was 
treating, to wit, warranty of freeholds and inheritances^ 
and with the form of proceedings against the warrantor 
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jviT, 1811. upon the writ of warrantia charUe^ in which tlie war- 

^'^^^y^'^ rantor is youclied and compelled td come forward and 
^''^1'^' malLe himself a party and defend his title. The action 

BobiiiMMi* of warrantia cbarts has become obsolete in England^ 
and was never in ase in this State. The action of cove- 
nant has been substituted in its place ; in which it is im- 
possible for any other parties to be made, than those 
against whom the Plaintiff may think proper to bring 
his action* To give, then, to warranties respecting chat- 
telsy the construction and operation contended for by the 
Plaintiff, would be to compel a vendor to make defence 
to an action in which he is no party, and in which, by 
the rules of LaW, he could not use nor sue out any pro- 
cess whatever. It appears, therefore, to the Court, that 
the fair and just construction of the warranty in question 
is this, that *^ the Defendants co%'enanted, that when le- 
gally called upon by an action grounded on tlie warran- 
ty, at the instance of the Plahitiflff they would shew that 
the negro Peter was a slave, or if they could not, that 

^ they would reiiair the Plaintiff's loss by an equivalent 

in damages ; in short, that they only meant to warrant 
against a superior title, and not against every suit or mo- 
lestation to which the purchaser might be exposed, and to 
which they were no parties. Perhaps, if it could be 
shewn that a purchaser was really ignorant of the wit- 
nesses necessary to support his title, and they were 
within the knowledge of the sellei^ who, upon a proper 
application, refused to discover them until after an evic- 
tion, a Court of Law might view/sueh conduct as a de^ 
ceit and fraud, for which the purchaser wooM be entitled 
t^recover. But this case furnishes no ground for such 
an action, because the evidence to prove that Peter was 
. a slave was known to the Plaintiff: however, the Court 
do not mean to give any opinion upon the right to reco- 
ver inr such a case as has been stated, because that point 
does not arise in the case submitted. 
. If, then, such is the true construction to be given to the 
warranty contained in the covenant dedHred upon, what 
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Appeal, from Stokes. 
Goodc. 



New tnal. ^eyeml of the Jurors swore, that they, in forming^ thcii' 
verdict, had misconceived a materia] fact sworn to by one of the 
Witnessed ; and the witness also swore that the fact w«i9 otheru'isc 
thaA as underfftqod by the Jurors. This is no good ground for a 
new trial, particularly vhei*e the affidavits be in the hand!\Kritingof 
the party asking* for a new trial. 

During" the trial, a man declares to a bye-standier, that he knows more 
of the subject matter in coi^Fovcrsy, than all the witnesses exam- 
ined; and then Ips^ve^ i\}fi Couit before a subpoena can bd served 
on him. This Is up good ground for a new trial. 

This was an action of trover brought to recover trfe 
value Cjf a horse claimed by the Plaintiff. Upon the trial 
there was evidonci* adduced on both sides, each party 
setting up a claim to the horse. The evidence was com- 
mented upon at length, by the counsel on each side, and 
stated at large by the Court In the charge to tlic Jury. 
There was a verdict for the Defendant. A rule for a new 
trial was granted ; and, in support of the ruk», the Plain- 
tiff's counsel read to the Court sundry affidavits : 1st. Of 
several -of the Jurors who tried tlie cause, staling that tliey 
had not correctly understood the evidence of one of the 
witnesses^ introduced in behalf of the Plaintiff: tlwit from 



Lester 

V. 



©F NORTHXAROLINA. ^r 

is tlic eJIfect of the vepdfct and judgment recovered by Jt^tT, leil. 
Peter agaifist the present Plaintiff, as against the De- 
fendants f Oti this point, the Court is clearly of opinion, 
that the verdict being between different parties, oug^t to Goode. 
have no other etiTect than merely to shew that the Plain- 
tiff was evicted, and put the Defendants to the necessity 
dt shewing th$it the negro Peter was a slave ; but that it 
is by no means conclusive — {Pear v. TempUtoHf 2 Hayw. 
]i€f. SSO-^Peak^s Evidence^ S6.) Judgment for the De- • 
fen^aiits. 
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jviT, 1811. a misconc^tioD of a material fact deposed to by tlie wii* 
ness, they were indiired to find a verdict for the Defend- 
ant. 2d* Of the witness referred to by the Jurors in 
Ctood«. their affidavits, explaining at large the material fact 
aforesaid, in a way different from that in which the Ju<- 
i rors swore they had understood it upon the trial. Sd. 
Of a Mr. Dobson, (a bye-stander) who swore, tiiat dur- 
ing the trial, a man in his hearing observed, tliat the 
evidence appeared to be strong against the Defendant^ 
and that he linew more on the subject in dispute, thai| 
all the witnesses present. 4th. Of the Plaintiff, who 
swore that as soon as he was informed of this declara- 
tion made by the man, be used all possible diligence to 
get him subposnaed, but that the man left Court before a 
subpoena could be starved on him. These affidavits were 
all in the hand-writing of tlie Plaintiff. The Court dis- 
charged the rule for a new trials and the Plaintiff ap- 
pealed to this. Court. 

Locke, Judge, delivered the opinion of the Court : 

' It appears strange that the facts stated by the Plain- 
tiff's witness should have been misconceived by the Jtt-« 
ry, as the evidence was comnicnted upon at length by 
the counsel on each side, and stated at large by the 
Court in the charge to the Jury, with the necessary re- 
marks, shewing its bearing on the points in dispute. 
. Tet some of the Jurors signed an affidavit, in the baud 
writing of the Plaintiff, setting forth that tliey were de- 
ceived. Admitting this to be the ca^, surely little reli- 
ance ought to be placed on the affidavits of Jurors pro- 
cured at the instance of a party. Every Plaintiff or 
Defendant against whom a verdict is rendered, is apt to 
be displeased ; and in the street, or some public house, 
where Jurors too commonly assemble, they are attacked 
by the party cast ; and by address^ entreaty, and some- 
times rewards, are prevailed upon to sign something in 
favor of the party, although they have, linder the solemn 
. obligations of an oath^ rendered their verdict against hinu 
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Such tampering with Jurors ongiit to be discountenanced, J^y> l^ii- 

and when their affidavits are oBered upon the subject of 

their verdict, they ought to be received witli many grains 

of allowance, and their weight balanced by the degi*^ 

of inflnence which the party obtaining them is calculated 

to produce. 

The circumstances disclosed by Dobson an(| the Plain* 
tiff, in their affidavits, do not furnish any ground for a 
new trial. Were new trials to be granted for reasons 
Kke those contained in these affidavits, thet*e would be 
no end to suits : days might be spent iu investigating 
their merits, and verdicts might be rendered, but all to 
no purpose. They must all be revised, if the party 
^ast has been artful enough to procure some person to be 
present at the trial, who shall declare to a bye-stander# 
during its progress, that he knows a great deal upon the 
subject of dispute, and then leave the Court, so that a 
subpoena, which tne party in due time takes out, cannot 
be served on him. If, indeed, the affidavit of this wit- 
ness bad been taken, and it had disclosed important evi- 
dence for the Plaintiff, the case would have been very 
different But it does not appear whether his evi- 
dence would have been material or not. To these rea- 
sons for discharging the rule for a new trial, may be 
added another. It appears that each party claimed title 
to the horse, and evidence was introduced on both sides« 
In cases where there is a contrariety of evidence, the 
.Cknirt will not grant a new trial, unless the evidence on 
one side greatly preponderate* Let the rule for a new 
trial bs dischaq^ed* 
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Tlie Justices of Caswell County Court*] 

•T. Y From Caswell. 

Buchanan^ J, 

Guardian bond. A guardian bond made payable to <* the Justices of 
Caswell County Court," &c. was held to be void at Common Law ; 

' &s the Jfiitic^s oftKe County Court arc not m corporation. 

Th^ act of 1762, ch. 5, direct^ giiaixUan bonds to ^e made pAvable 
*<tothe Justice or Justices present in Court, and granting sucU 
guardianship, the survivors or survivor of tliem, their executors or 
administrators, in trust," &c. 

This \va$ an action of covenant brought on a guardian 
bond in Uillsborough Superior Court. The Bond was 
made payable ^' to the Justices of the County Court of 
Caswell, and tlieir successors/' Two objections \yere 
made to the Plaintifl^^^ recovery ; Ist, that the bond was 
not taken pursuant to the directions of the act of 1^62^ 
ch. 5, that act having directed guardian boTids to be 
made payable to the '^justice or justices present in Court 
and granting such guardianship, tbe survivors or survi- 
vor of them, tlieir executor's or administrators,, in trust/' 
&c« — ^that the bond* was therefore void as a statute bond.^ 
2dly, that the bond was void at Comnnon Law, fur the 
want of proper contraqting parties, '* the justices uf Cas- 
well County Court*' not being a corporate body, or en- 
titled to sue or contract in a corporate name* 

Hall, Judge, delivered the opinion of tbe Court : 

'Hie act of 1762, ch* 5, gives to tbe County Court 
very great powers over the interests of orphans, and the 
conduct of guardians i and does not, like the statute of 
23d Henry 6th, ch. 10, declare all o^her bonds to be 
void, that are not taken agreeable to its provisions. 
This action might, therefoi*e, |irobabIy be sustained, 
were it not for the other objection which the case pre- 
sents. Every Plaintiff must sue cithor in his na^tural or 
corporate capacity i it cannot be pretended here that the 
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Pfaufitieb sue io either. As to the firsts it is sufficient to J^^r, I8II. 
observe, that their individual names are not inserted in 
the writ or declaration ^ as to the tatter, although they 
sue as justices, &c. yet they have never been created a ^oo^* 
corporation, by that name to sue or be saed, grant or 
receive, by its corporate name, and do all other acts as 
natural persons may. — (1 Bloc Com* 476.) Judgment 
for the Defendant. ^ 



Keddie^ 

V. > From New-Hanpver. 
Moore. J 

Tbe acts of AatemUy increftsog the jurisdiction of a justice of the 
peace to £30, are not inconsistent or incompatible with the Consti- 
tution of Uie State. 

This was an action of debt, commenced by a warrant 
issued by a justice of the peace, which warrant com- 
manded the ministerial officer to whom it was directed^ 
to arrest the body of the Defendant, and have him before 
some jus^ce of the peace fpr the county of New-Hanover, 
to answer the Plaintiff of a plea that he render to him 
£lSf which he owed and detained, &c. The justice b^* 
Tore whom the warrant was returned for trial, gave^ndg- 
ment for the PlaintiiT, from which judgment the Defend^* 
ant appealed to the County Court ; and upon there turn 
of the appeal, pleaded in abatement of the warrant, '^that 
the warrant was issued for a sum above twenty dollars ; 
whereas, by the Constitution of the United States and 
the Law of the land, a justice of the peac:e has no jurist 
diction in a sum over twenty dollars, atid cannot issue a 
warrant or render any judgment for a sum greater thati 
twenty dollars.'* The Plaintiff demurred to tliis plea^ 
and tlie Defendant having joined in demurrer, the case 
^iras^ by consent, removed to the Superior Court, and tbe 
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jrLT, 1811. presiding Judge ordered the case to be sent to this Courts 
upon the question, ** Whethei' a justice of the peate, by 
tiie Law of the land, has jurisdiction over a sum greater 
Moorc. than twenty dollars ?'* 

At this term^ Jocelyn argued the cause for the Defend- 
ant ; no counsel appeared for the PiaintiiBr. 

Jocelyn* — ^The jurisdiction of a justice of the peace has 
been regularly increased from time to time sinc>e the year 
1774 f up to the year 1802. From five it has increased 
to thirty pounds* The increase has been gradual, and 
has therefore not alarmed us ; but if tiiere be no limita- 
tion to tlieir jurisdiction, it may eventually swallow up 
the jurisdiction of our Courts of Justice. Already have 
the Legislature declared, that a justice of the peace may 
VBlue' specyic articUs^ and give judgment for the value: 
upon the same principle, bis jurisdiction may be extend- 
ed to cases of trover, libel, trespass, &c. until the right 
of trial by Jury shall be frittered away entirely. This 
increase' of jurisdiction is inconsistent with the spirit of 
our Bill of Rights, and the framers of our Constitjutiou 
, certainly intended that some restraint should be imposed 
upon the power of the Legislature over this subject. 
The 14th section of the Bill of Rights declares, << that in 
«all controversies at Law respecting property, tlie ancient 
mode of trial by Jury is one of the best securities of the 
lights of the people, and ought to remain sacred and in- 
violable.'' How then did the ancient mode of trial by 
Jury stand I It extended to all contraversies respecting 
property, where^he sum in demand exceeded forty shil* 
lings sterling. Tiie 12th section of the same instrument 
declares, ** that no freeman ought to be taken, imprison- 
ed, or disseised of his freehold, liberties or privileges, or 
outlawed or exiled, or in any manner destroyed or de- 
prived of his life, liberty or property, but by the Law oi 
the land." Upon the same principle that the jurisdic* 
tioQ of a justice ot the peace has been extended to all 
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d«bts9 &c. not exceeding tliirty pounds, and to assessing J^u"» i^ll. 
the Talue of specific ai'ticles, may it be extended overall 
peFsonal injuries, and to injuries affecting a man's free- 
bold* It is contended' that the trial by Jury is not takeii 
away by this increase o( jurisdiction ; - that the party 
dissatisfied with the judgment of the justice may appeal 
to Court, where he may have his cause tried by a Jury. 
it is true the right of appeal is given by the Legislature^ 
but this right may be so clogged with difficulties that 
few can enforce it, and as the Law now stands, it often 
deprives the poor, who cannot give security for an ap- 
peal, of the right of trial by Jury. But if the Bill of 
Rights is to control the Legislature upon this subject, no 
man can be deprived of his property but '** by the Law of 
the land.^' How does " the Lanv of tiie landi'* here spo- 
ken of, declare that *< controversies resjyecting property 
shall be determined V* Not by a justice of tiic peace, 
but by the ** ancient mode of trial by Juryf" that mode of 
trial which this solemn instrument declares, shall remain 
• *^ sacred and inviolahle.^* The Bill of Rights is th^ pa- 
ramount Law of the land, and any act of the Legislature 
at variance with its provisions, is null and void. It is 
time to meet this question with firmness, and to check 
the growth of that power which has already become 
alarming. From the increase of justices and of their 
jurisdiction, we are threatened with an aristocracy of 
<tfae most oilious kind, and nothing seems likely to pre- 
sent its establishment, but the interposition of the Judi- 
ciary ; that tribunal which spreads the shield of the Con-^ 
ititution over the citizen, and pi*otects him from the un- 
lawful attacks of the Legislative power. 



LocK£> Judge, delivered the opinion of the Court : 

It is intended, by the question arising Upon this de- 
murrer, to ascertain whetlier the act of Assembly, in- 
creasing the jurisdiction of a justice of the peace to the 
sum of thirty pounds^ be incohsistent with the provisions 
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jvLT, I8ll» of the Constitution^ or not ; and to shew that it is, the 
^^"^^"^^ 14th section of the Bill of Rights is relied upon. This 
« ^ section declares, ** that in all controversies at Law res- 
^foot^f pecting property, the ancient mode of trial by Jury is 
one of the best securities of the rights of the people, and 
ought to remain sacred and inviolable." It is alleged,-^ 
/that at the time this Declaration of Rights was made, a 
justice of the peace had jurisdiction of sums only to the 
adiount of forty shillings sterling, and that all the acts 
passed by the Legislature since that period, increasing 
the jurisdiction of a justice, are inconsistent and incomr^ 
patible with this clause in. the Declarftion of Rights. 
It must be admitted, that if, upon a fair examination 
, of these several acts, tliey should be found incompatible 
with this or any other provision of the Constitution, 'it 
would be the duty of this Court at once to declare such 
ILCts void, and pronounce judgment for Uie Defendant* 
Otherwise to decide for the Plaintiff. 

When the Convention declared that the ancient mode 
of trial by Jury i^hould be preserved, no restriction was 
thereby laid on the Legislature as to erecting or organ^ 
ieing judicial tribunals, in such manner as might be most 
conducive to the public convenience and interest, on a 
change of circumstances affected by a variety of causes. 
It is true, that the Legislature cannot impose any provi* 
sions substantially restrictive of the trial by Jury : thej 
may give existence to new Forums ; they may modify 
the powers and jurisdiction of former Courts, in such 
instances as are not interdicted by the Constitution, from 
which their legitimate power is derived : but still the 
sacred right of erery citizen, of having a trial by Jury, 
^ must be preserved. These remarks lead us to enquire^ 

whether the several acts passed by the Legislature, in- 
creasing a justice's jurisdiction, have taken from the 
citizen this right, or not ? 

At the time the Constitution was formed, it must have 
been wdl known to the framers of that instrument, that 
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a justice of the peace had jurisdiction erer sums of forty J^^^t* I8ii. 
shillinffs sterline and unMer ; and that too witliout the V^^V^V/ 
iotervention of a Jury. Did they mean, by the 14th ^\ ^^ 
section of the Declaration of Rights, entirely to destroy . Moore. 
this jorisdictioD, and have the benefit of the trial by 
Jary* in the first instance, in every possible case \ Or 
did th^y intend, that when property came in question, 
(which was always tried in a Court of Justice by a Jury) 
this ancient and beneficial mode of trial should still be 
preserved ? It a|]|)ear8 to the Cburt that the latter was 

/the object for which they intended to make provision. 
The Legislature h^ also given to either party the right 
of appealing to a Court, where he will have the benefit 

^ of a trial by Jury. It ciinnot, therefore, be said, that 
the right o( such trial is taken away. So long as the 
trial by Jury is presorted through an appeal, the preli- 
minary mode of obtaining it may be* varied at th% will 
and pleasure of the Legislature. The party wishiit|p|to 
appeal may be sulgecled to some inconvenience in get- 
ting security, but this inconvenience does not in this, nor 
in any other case where security is required, amount to 
a denial of Hght. In conformity with the opinion here 
given, is the case of Emerick v. Harris f (1 Binneifs Rep. 
4 1 6,) decided in the Supreme Court of Pennsylvania, 
whei*e the provision in the Constitution is the same, and 
where the jurisdiction of a justice of the peace has been 
gradually increased. The Court, therefore, cannot view 
this as a case which will warrant the Judiciary to exer- 
cise an act of such paramount and delicate authority as \ 
to interfere witli the act of the Legislature. 

Let tlie demurrer be sustained, and plea in abatement 
be overruled'. % 
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Jflt, 1811- ' 

Richmond! 

V. ' V From Caswell. 
Boman. J 

Jurisdiction of a justice of the peace. The act of 1802, ch. 6, giving 
jurisdiction of penalties not exceeding £30, to a justice ofthe peace, 
is not inconsistent with the spirit of the Constitution : Therefore, 

A justice of the peace has juijisdiction of the penalty given by the act 
of 1741, ch. 8, for mismarking an unmarked hog. 

'The act of ir4l9 ch. 8, inflicts a penalty of ten pounds 
proclamation money, for mismarking an unmarked ])og, 
&c. to be recovered in any Court of Record, by any per- 
son who will sue for the same. By the act of 1802, cb. 
6th, jurisdiction Is given to a justice of the pbace over 
all penalties that do not e^^ceed in amount thirty pounds. 
Under this act, Richmond brought a warrant before a 
justice of the peace for Caswell county, to recover of 
Defendant the penalty often pounds, given by the act of 
1741, for mismarking an unmarked hog not properly his 
own, but the pi*operty of the Plaintiff. He obtained judg- 
ment before the justice, and the Defendant appealed to 
the County Court, where he demurred specially to the 
warrant, and for cause set forth, that a justice of the 
peace had not jurisdiction of the penalty claimed by the 
Plaintiff; there was a joinder in demurrer, and the case 
was removed by consent to the Superior Court, and 
thence to this Court.' 

Locke, Judge, delivered the opinion of the Court : 

The case of Keddie t. Moore, decided at this term, has 
settled the question upon this demurrer. The Court are 
of opinion, that the act of 1802, ch. 6, is not incompati- 
ble witli the spirit of the Constitution : that act has given 
to a justice of the peace jurisdiction of all {lenaUics, &c.' 
in amount not exceeding thirty pounds. Let the demur- 
rer be overruled. 
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JVIT» 1811. 

William Williams^ 

V. V From Bertie. 

Josiah Collins. J 

Case of guaranty. A. applied to B. to purchase a vessel and cargo^ 
and B, entertaining doubts of his solyency, refused to credit bim. 
A. then got from C. a letter directed to B, in which C. says, " A. 
informs me that he is about bargaining with you for the purchase of 
a new vessel and cargo : In case you and he should agree, I will 
gfoarantee any contract he may enter into with yoisfor the same, or 
any part thereof." On the credit of this letter, B. sold to A. a ves- 
sel and cargo, and took his bonds for the purchase money ; one 
payable 1st January, 1805, another on the 15th June, 1805, and the 
thirdion the 15th June, 1806. On the 17th August, 1807, suit was 
brought against A. on the bonds, judgment recovered in March, 
1808, and execution against A's property was returned to June 
term following, indorsed by the Sheriff, ^ nothing found." Where- 
upon d. brought suit against 0. on his letter of guaranty. It ap- 
peared on the trial, that at the time the several bonds respectively 
fell due, A. had property sufficient to pay their amount; which pro- 
perty he mortgaged in October after the last bond fell due and in 
Januaty following! to secure divers debts which he owed; There 
was no evidence that B* had applied to A. for payment, until suit 
was brought on the bonds, except an inference* to be drawn from 
the indorsement of certain payments ^n the bonds, after they be- 
came due ; nor was there any evidence that C. had notice of A's 
faJlurU to pay, and that B. looked to him for pajrment, until suit was 
brought against him. Held, that C. was discharged from liability/ 
on his letter of guaranty, by the want of due diligence in B. to get] 
•payment from A, and by his failure to give notice, within a reason- 
able time, to C, of A's delinquency. 

Henry Fleury applied to the Plaintiff to purchase^ on \ 

a credit^ a vessel and cargo ; but the Plaintiff, enter* 
taining some doubts of his sufBciency, refused to credit 
him. Fleury then procured from the Defendant a letter . 
directed to the Plaintiff, in the following words : 

•* Gen, JVm, ffHlUanu, 

Sir — The bearer hereof, Mr. Henry Fleury, informs me that 
he is about bargaining with you for the purchase of a new vessel and 
a caj^ for faer,.ahK) for a qumtky of Indian oom. In caseyoaand he 
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JrLT» 1811. should agree» I will guarantee way contract he may enter into with 
V^V^^ you for the same or any part thereof, and am 
. Wiiliama ' Your ob't scrv*t, 

^'- JOSIAH COLLINS/' 

Collins. 

On the credit of this letter, the Plaintiff sold to Fleury 
a Tessel and car^ for $207 & 25, for which he gave three 
bonds, pach bearing date the llth April, 1804 ; one for 
2902 25, payable 1st of January, 1805, with interest 
from the 15th June, 1804 ; another for S585, payable 
15th June, 1805; and the third for S585, payable 15th . 
June, 1806^ There was a credit of S675 71, indorsed 
on the first bond, 15th June, 1806, and a credit of 2450 
indorsed on the last bond, 12th January, 1B08. On the 
irth November, 1806, Williams assigned the bonds to 
Thomas E. Sumner, who, on the 17th August, 1807, 
brought suit on them in Chowan County Court, and ob- 
tained judgment at March term, 1808, for £604 7s. IQd. 
He sued out execution, which was returned to the next 
term, <' nothing found ;'' and Williams having, in his 
assignment of the bonds, ** obliged himself to guarantee 
the ultimate payment thereof to Sumner," did, upon the 
application of 'Sumner, pay the amount due upon tlie 
bonds, and on the 16th September, 1808, brought suit 
against Collins on his aforesaid letter of guaranty* The 
Pefendant pleaded the '< general issue, set-off, stat* lim/' 

On the part of the Defendant it was proved, that on 
the 29th October, 1806, Fleury mortgaged to him seven 
lots and one half lot of ground, with their improvements^ 
lying in the town of Edentoo, to seciM^ the sum of 
£1256, 185. Sd. due by note ; and on the same day Josiah 
Collins, junior, took from Fleury a mortgage for tlie 
same property on the back of the foregoing, to secure 
thi; payment of 2954 22, due by note: and on the 15th 
January, 1807, Fleury mortgaged the same property* 
with a store-house and shop, eleven negroes an4 a con- 
mdcrablc quantity of furniture, to certain merchants in 
New- York, to secure the payment of six thousand dollars , 
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due by bim to tiiem. Tke Defendant also proved^ that J^^^* iBii. 
Fleupy possessed the property mentioned in the foregoing ^^*T*^^ 
morl^ges for many years before, and that the lots were ^^^ 
among tlie most valuable in the town of Edenton : that ^oUms* 
on the 6th August, 1806, one Francis Vallette, of Edep- 
ton, having died, bequeathed t6 *^leury property of the 
value of S4000, which came to his hands; 

It appeared in evidence, that Collins, the Defendant^ 
was a subscribing witness to the mortgage executed by 
• Fleury, on 15th January, I80f, to Certain merchants in 
New-York, and that the property included in this mort- * 
gage, but not in the preceding mortgages, was sold for 
twelve or thirteen hundred pounds. It did not appear 
that Fleury bad any property out of which the debt to 
the Plaintiff could have been satisfied, except the pro-^ 
perty before enumerated. 

The Jury rendered the following vei*dict, to wit, ** The 
Jury find, from the evidence adduceS, that the Defendants 
must have been better acquainted with the circumstances 
of Henry Fleury, than the Plaintiff, and that the Plaintiff 
could not atf any period have obtained his money from 
Henry Fleury, even though he had commenced suit as ; 

soon as his cause of action accrued, and that the De- 
fendant did assume, that he did assume within three 
years^ that {here is no set-off, and assess the JPlaintiff's 
damages to jS716 U. 8d/'' A rcle was obtained to shew 
cause why a new trial should not be granted, on the 
grounds, 1st. That the verdict was contrary to LawT 
2dly. That it was contrary to ev idence, at least so far 
as it found that the Plaintiff pould not^ at any time after - 
the debt became due^ hatM obtained payment from Fleury. ', 
The rule for a new trial was sent to this Court, where 
it was argued by Browne^ for the Defendant, and by 
Janes and Chirry for tlie plaintiff. 

Brownet in support of the rule, said, this contracf 
most be considered either as a primary or a secondary 
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JtLT, 1811. contract : if as a primary confracty then the Pljaintiff's 
caus6 of action ac^orued at the respective times when 
Fleury's bonds fell due, and liis right of recovery is bar* 
red by the statute o( limitations. But he did not suppose 
this contract ought to be so considered : it is a contract 
of a secondary kind. Defendant a.^recd to guaranty. the 
debt to the Pl^intiif» anil is placed by the Law in the 
same situation with indorsers of bills of exchange or pro- 
missory notes. He agreed to guaf*anty a priinai'y con- 
tract, and the Law, whilst it deems thjs guaranty bind- 
ing upon him» does so svb modo only : it tit the same 
time imposes certain obligations upon him who claims 
the henefjt'of this guaranty ; it declares to him, that he 
shall use due diligence to reap the benefit of the primary 
contract, and to collect the debt from him who really 
owes it. For the person making this secondary contract 
only agrees to pay the debt, if the principal does not; 
and in all cases is discharged from liability, if due dili-' 
gence be not used to enforce the contract against the 
principal, and get the money from him. In this case, 
WilliaHis had discharged Collins from his guaranty by 
the indulgence which he extended to Fleury. Had he 
sued Fleury when his bonds became due, the money could 
have been collected : but he neither sued nor demanded 
payment, nor gave notice to Collins of Fleury's neglect 
to make payment. This is a commercial transaction^ 
and is to be governed by the general law respecting com- 
mercial contracts, where one man guarantees the pay- 
ment of another's debt. Williams having failed to use 
the diligence which that law requii^edan demanding pay- 
ment, and giving notice of Pleuvy's neglect or refusal to 
make such payment, has discharged Collins ; who, not 
having' received any such notice, remained ignorant of 
Fleury's failure to pay at the time whbn he took the 
mortgage to secure his own debt This is the legal pre- 
sumption ; for every man shall be presumed to haVe 
dene his duty until the contrary appears ; Fleury shall 
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be presumed to have paid his bonds at the times tliey ^^^"^^ ^sl^- 
respectively Jell due, or that he would have paid thein if 
Williams or his assignee had applied for payment. It 
was not the duty of Collins to enquire whether he had 
made such payment ; it was the duty of Williams to 
give him notice ifvPIeury failed to pay ^ and to compel 
him to maKe good the debt to Williams, would be, not 
to conform to the true spirit of the contract on his part, 
but to su|>ject him to a hardship against which tie has no 
relief. If he had be<*n regularly called upon for pay- 
ment as Fleury made default, he could have advanced 
the money to Williams and inden^nificd. himself out of 
Fleury*s property. Williams gave indulgence until 
Fleury became insolvent, and Collins U^ not becrf called 
upon for payment, until lie bas lost all opportunity of 
indemnifying himself. 

Collins was liable on his letter of guaranty, only in 
case of Fleury's failing to payi; and it may be laid down 
as a general principle, that where one man agrees to 
indemnify another against any loss; which hp may sus- 
tain from any transaction, the j crson thus indemnified 
must use ordinary diligence to prevent any loss — {Doug. 
514—3 Term Rep. 524—8 East 242.) Here the first 
demand on Fleury was by suit, one year and two montlis 
after the last bond became due ; and the first notice of 
Fleury's delinquency that was given to Collins, was two 
years and three months after the last hond became due. 
This was not using due diligence to get the money from 
Fleury, and prevent a loss to Collins. And 

Bt the CouiiT. — For the reasons urged by the De- 
fendant's counsel, let the rule for a new trial be mad<; 
absolute. 
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Den on demise of Hardy 1 

V. > From Washington. 

Jones. J 

IA' ejectment, the lesior of the PfadntHF claimed title nndtt a grant 
describing the lands om conJUcaied landa, the property of A. Bt It 
is incumbent on him to shew that the lands had been confiscated* to 
authorise the issuing of the grant. For the grant shews the title 
was once eut of the State, and accounts for its being again in the 
State, by averring the fiict of confiscation. This fact must be proved, 
otherwise it does not appear tliat the State had any authority -to 
make the grant. 

The^lessor of ^hc Plaintiff claimed title under a grant 
from the State, by which the lands in question were 
granted to him as confiscated lands^ the property of Go- 
vernor White ; and it was objected by the Defendant^ 
that it was incambent on him to pi*ove that the land had 
been confiscated , to authorise the issuing of the grant. 
Tlie presiding Judge overruled the objection, and^there 
was a verdict for the Plaintiff. - A inile for a new trial 
being obtained, the same was sent to this Court. 

By the Court. — It appears from the Plaintiff's own 
shewing, tliat the title to the lands was once otU of the 
State and in Governor White. The State cannot resume 
this title at her pleasure, and pass it by grant to the les- 
sor of the Plaintiff; nor hAs she pretended to do such an 
act ; but in the grant she declares that the lands of Go- 
vernor White had been confiscated, and the title to them 
vested in her by the confiscation. If this be true, the 
State had a right to grant the lands to the lessor of the 
Plaintiff; but if not true, the State had no such rigiit. 
The fact of confiscation is therefore necessary to be 
proved, before any validity can attach to this grant. 
The nile for a new trial must be made absolute. 
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JuLt,18U. 



James Reid 



imes Keid ^ 

V. V From Halifex. 

iah PowelLJ 



Bridg^es 

Josiah PowelLJ Smith. 

In detinue for a slave, A. was offered by the Defendant as a witness, 
and bein^ sworn on his voir dire, said, he as constable hnd sold the 
negroy under an execution at the instance of B, and at the sale also 
acted as B's agent, and bid off the negro, and4>y the direction of B. ' 
executed a bill of sale, as constable, to C, the Defendant. A. is a 
competent witness to prove these facts. to the Jury. 

This was an action of detinue for a negro slave* On 
the trial, one Gregory being called as a witness for the 
Defendant, was sworn on his voir dire, and said that he 
as constable had sold the negro in question, under an 
execution at the instance of one Bell ; that at the sale 
lie also acted as agent for Bell, and bid off the negro for 
Bell's use, and afterwards, by the direction of Bell, he, 
as constable, made' a bill of sale for the negro to the De- 
fendant, who was not a bidder. The presiding Judge 
thought Gi*egory was not a competent witness ; he was 
set aside, and a verdict M-as rendci-ed for the PJaiirtiff* 
A rule for^a new trial was obtained and sent to t|iis 
Court* And^ 

By the Coukt. — Let the rule be m^de absolute. 



bridges, jun.l 

u. V From Northampton. 

ce Smith. J 



William Bridges, jun. 
Lawrence 



The statute of 3l8t Elizabeth, ch. 5, limiting^ the lime for bringing 
qiu tarn actions, is in force in this State. 

This was an action of debt, to recover ttie penalty 
given by the act of 1741, ch. 11, to restrain the taking 
of usurious interest upon money loaned. The usury was 
received on the 15th of May, 1806, and the writ in this 
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WilUamt 
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jiTLt,l8ll« ease was sued out on the 9th of December, 1807. The 
Defendant pleaded, among other pleas in har» the stat. ' 
of Slst Eliz. ch«* 6, limiting the time within which aC'-^ 
Jonas, tions qui tarn shall be brought ; and the Jury found for 
the PlaintifT, subject to the opinion of the Court, whether 
that statute of Elizabeth be in force in tliis state i . Th« 
question was sent to tliis Courts and, 

Bt the Court — ^The.statute of 31st Elizabeth, ch. 
5, is in forc« in this 3tate, and bars the Plaintiff's rieht. 
of action** 



John Williams 1 » 

V. I From Pitt. 

Ambrose Jones. 3 

A. gave his bond for the hire of a slave for one year, fiy the terms of 
the hiring be was not to employ the slave on water. Qe, howevei; 
did employ the slave on water, and the slave was drowned. He was 
aaed for this breach of the terms of hiring, and^the value of the slave 
recovered against him. In an action on his bond for the hire, judg- 
ment given for the whole amount. The hiding shall not be appor- 
tioned, because of his breach of promise. 

This was an action of debt on a bond given for the 
hire of a negro slave. By the terms of the hiring, the 
Defendant was not permitted to employ the slave on wa- 
ter during the time for which he was hirod : but he^ in 

* This case occurred in 1806, and the Court resorted to the statute 
of Elizabeth, because at that time the General Assembly had passed 
no general act limiting the time for bringing penal actions. In ISOS, 
they pancd *' An act to limit penal actions," in which it is declared, 
•« That all actions and suits to be brought on any penal act of the Ge- 
neral Assembly, for the recovery of the penalty therein set for&, shall 
be brought within three years afier the cause of such action or suit 
shall or may have accrued, and not after : Provided, that this act shall 
not affect the time of bringing suit on any pei|al act of the General 
Assembly, which hath a time limited therein for bringing the same.'* 
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« 

Tiolation of these terms, employed the slare on water^ Jvkt» l8ii. 
and the slave was drowned. For this he was sued, and ^*^^V''V> 
a verdict ^iven for the value of the slave ; ayd now be- '^*^''*^ 
ing sued upon bis bond for the hire^ a question arose^ F<aeiiu». 
whether the hire should be apportioned, and the Defend* 
ant be charged only for the time the alave lived. 

Bt th£ Covbt. — ^The Defendant having violated the 
contract of hiring, must abide by the consequences. He 
o!tght not to be relieved from the payment of his bondj 
because he has thought proper to do an improper act. 



Benjamin Atkinson ') 
* V. I From Pitt. 

Robert Foreman. J 

A. petitioned the County Court for leave to keep a public fetry^ B. 
opposed the petit|^;^ut the Courtallowed it. B. haa not the right 
to appeal to the Superior Courts un^er the 32d sect of the act of 
1777, ch. 2, which gives tlie right of appeal in all cases where the 
party is << dissatisfied with the judgment, sentence or decree of the 
County Court. 

In all cases where A party has a right to appeal, and the Legislature 
has not prescribed the form of the appeal bond* nor declared to 
whom it shall be made payable^ it is the duty of the County Court 
to prescribe the form and direct to whom the bond shall be inade 
payable. 

Benjamin Atkinson petitioned the County Court of 
^ Pitt for leave to erect and keep a ferry across Tar river, 
at a place where he owned the lands on each side of the 
river* The granting of this petition was objected to by 
Robert Fot*eman ; and the County Court having heard 
the allegations and proofs of the parties, allowed the 
prayer of the petition. From this decree of the Coun- 
ty Court, Foreman prayed an appeal to the Superior 
Court, which was allowed, and he gave bond with seen- 
riQr to prosacttto the appeal. Ib the Superior Coart^ a 
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jrT.T, 1811. question was made and sent to this Court, Whether, if 

^^^^"f^^ the County Court grant to an applicant leave to keep a 

t"^" public ferr^ at a particular place, another person who 

\ Forenum^ claims the right of keeping a ferry oiear that place, can 

appeal from the decree of the County Court?) Ort this 
question the Judges of this Court diiTercd in opinion. 



-I 



HaUi, Judge. — ^T/ie 32d section of the act of irrr, ch. 
S, declares, '< That when any person or persons, eitlier 
Plaintiff or Defendant* shall be dissatisfied with the sen^- 
tence, judgment or decree of any County Court, he may 
pray an appeal from such sentence, judgipent or decree, 
to the Superior Court of Law of the District wherein 
such County Court shall be." This is & very general 
expression, and would seem to authorise an appeal in 
€;very case whatever that can come before a County 
Court, unless the appeal be taken away. . It is true, that 
in some instances, where by subsequent acts the juris- 
diction of the County Courts has besn increased* the 
riglit of. appeal has been expressly "yi^ by such acts ; 
and the act which gives the Court jurisdiction of the case 
now before us, as well as some others, is silent with res- 
pect to appeals ; and this circums^tance is much relied on. 
We apprehend that the Legislr«iUre, by giving the right 
of aj)peal in those acts, did so from abundant caution. 
Certainly no argument can be drawn from the reason of 
the thing against an appeal in the present case. It is a 
dispute about pro{>erty, and it is of >is much consequence 
that justice should be legally admrnistered in this case 
as in any other. The expression in the act of 1777, is 
so general as to embrace ail cases that can come before 
a County Court, whether it had jurisdiction of them at 
the time of the passage of that act, or acquired it since. 
S4i]}|)osc the Legislature had not given an apjieal in ex- 
press terms by^ the act of 1785, ch. 2, which gives to the 
County^ Courts' jurisdiction in action^ of ejectment; 
would there not be as great or greater reasons why therOf 
nhould be appeals in mch caaes^ than in actions of which 
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jurisdiction was given to them by the act of 1777, cli. 2? J'J". isii. 
The Legislature did not think proper at first to trust ^■^'VXi^ 
them witli the trial of actions of ejectment, on account ^^ 
of tlieir difficulty: but since they have given to them ^orc^ian. 
jurisdiction of such actions, the reason is stronger why 
there should be an appeal* Were not this reasoning 
correct, it would be difficult to ^ay^ on what principle 
this Court hav^ at this term decided tiie case of ^ the . ^ 

State V. llf^ashington, (a slave.)'' In that case, the 
County Court.refuded to grant an appeal : the owner of 
tlie slave stated that fact on affidavit, and prayed from 
fine of the Judges of the Superior Courts, a writ of cer- 
tiorarif which was granted. A question was made upon 
the return of this writ, and sent to this Court for deci- 
slon. Whether an appeal in that case was a matter ef 
right i and this Court decided in the affirmative. It is 
worthy of remark, that neither of the acts of Assembly 
which relate to the trial of slaves, gives an appeal from " . 
the County to the Superior Court in such cases. The 
decision had for its basis, the wide and general expres- 
sion used in the act of 1777, authorising appeals from 
every sentence, judgment or decree of the County Courts. 
It is true, that in that case, one qf the Court dissented 
from the opinion delivered, not because the clause in the 
act of 1777, was not broad enough to comprehend the 
case, but for reasons drawn from the different acts of 
Assembly relating to the trial of slaves. In an anony- 
mous case, reported in 1 Hayw. 457, that ^ame before 
the Court by way of appeal from an order of the County 
Court, authorising one of the parties to keep a ferry, no 
question seems to have been made, nor doubt entertained 
by the Bar or Bench, as to the legality of such appeal. 
Other cases nlight be shewn, from which we might infer 
wfiat tlie opinions of other Judges were, who have gone 
before us, although the question was not made and so- 
lemnly decided by them. In the case of Hawkins v. The 
County of Randolphf (1 Murphey IIB,) brought to this 

Vox. II. 8 
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jtTL*, 1811. Court some terms ago from tlie Superior Court of Hills- 
^■^^'^^^ boroiigli, where the question was, Whether a party dis- 
* ^"*°" saTisiied with the order of a County Court relative to a 
For*ian. road, had the right of appealing ? it wa8 urged, that 
. there was no person to whom bond with security could 
be given for prosecuting the appeal with effect; but V\ 
was answered, that if a party has the right to ap|>eal, it 
1^ , is tMS duty of the County Court, although there be but 
one party to an order made by ttiem relative to a^ road 
or ferry, to point out the mode in which security for the 
appeal sliall be tiCken ; for if the act be substantially 
coii4)1icd with, it is sufficient* By the act of 1762, ch. 
5, any person dissatisfied with any order made by the 
County Court relative to a guardiansliip, with whieh he 
may have been interested, or to which he may think him- 
self entitled, has the right of appealing, and yet he is 
directed to give bond with security for prosecuting bis 
appeal with effect The same inconvenience would ap* 
ply in that case \ there is no person, or there may be no 
person but one intej'ested in or a party to such order. 
But it is the duty of the Court to comply with the act, 
by directing the manner ^nd form in which such bond 
shall be taken. And so it is in the case before us. If^ 
however, that objection Ue good, it cannot apply here i 
for there are two parties before the Court, one of whom 
has ap|)ealed, affd from whom bond has been taken. 

It may be said, that tlie County Courts are better 
Judges oT roads, Terries, &c. in their 'seveintl counties^ 
than the Superior Courts \ that questions arising upon 
the acts of Assembly, which regulate them, are generally 
^ questions of fact, of expediency, of convenience or incon* 

' venience to the people of the county. Be it so : whea 

such be the questions, the Su[ierior Courts will interfere 
very reluctantly. But it must be adinitted, that ques- 
tions of Law will sometimes arise also. Besides, hai 
not experience. taught us, that ao unpopular^ obscure in- 
dividual; though he may have the better side of the ques- 
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tion, lias too mucli cause to dread a coiiHict with a J"^"» ^^^i- 
wealthy, popular antagonist. But \^^>r\J 

^ Donstan 

V. 

' By aix thb othbr Jubges. — It was derided in this Sm^thwick. 
Court» at Juneterm, 1806, in the case or Hawki$is v. 

' The Ckniniy of Randolph^ (1 Murphey 118,) that an appeal 
would not lie from an ortter of the County Coui*t disal- 
lowing a petition for laying out a road. Tiiis case is # 
not distinguishable in principle from that. The apj>cal 
must be dismissed.* 



Den on deroTse of Dunstan^ 

x\ I From Bertie. 

S. Smithwick. J 

A fieri fkeits issued againft A. and was levied on liis lands^ vrliich 
were sold by the She'riflT, and conveyed to H^ who conveyed them 
to C ; but before his sale and conveyance to C» he contracted (o 
sell the lands to A, who actually paid Iiiin tlic purchase money i 
and th^^ sale and payment were known to C, hefore he purchased. 
In ejectment broug^ht by C, A. shall not be'permitted to give in evi- 
dence his purchase of the land, and payment of the purchase money^ 
and knowledge thereof by CX I'his Ia a deieuce in Equity, but at 
Law the only ^question is, who has the legal title. 

The Defendant being seised of the lands in question 
in right of liis wife, a writ of fieri facias was levied 
thereon, and liis interest in the lands sold by the Sherilff 
who conveyed . to Robert Reddick, the purciiasery and 

* In 1813, the General Assembly passed an act amending the acts 
relative to the laying out of roads and the estubliihment of ferries. 
This act prohibits the County Court- from laying* out any public road, 
or establishing any ferry, unless upon petition In writing of one or 
more persons in Court filed, and notice thereof given to all persons 
over whose lands the road proposed to be laid out, is to pass, or to tlie 
person whose ferry theretofore established shall be within two miles 
of the place at which the petition prays another ferry to be establish- 
ed. This act gives the right of appeal to any pei-son <lissatis£led with 
the judgment, sentence or decree, whicli the Co»inty Court shall pro- 
nounce upon such petition. 
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jmLT, 1811. Reddick cooveyed to Dunstan, the lessor of the Pla'tDtiff. 
On the trial» the Defendant offered to prove, that Bcd- 
dicky before he sold the lands to Dunstan, had contracted 

Smith, to sell them "to him the Defendant, and that he the De- 
fendant had actually paid him the purchase money, and 
that Dunstan had full knowledge thereof before he pur- 
chased from Reddick. The presiding Judge thouglit tliis 

% ' evidence inadmissible npcm the trial of an ejectment, in 
• which the only question was, who had the legal title. A 
verdict was given for the Plaintiff; and a rule for a new 
trial being obtained, upon the ground that the evidence 
offered by the Defendant ought to have been i-eceived, 
the same was sent to this Court. 

Bt the Court. — ^We concur in opinion with the pre- 
siding Judge. It would be a departure from long estab- 
lished principle to go into an examination of eqnitable 
claims upon the trial of an ejectment. • A Court of Law 
I ' is not the proper Forum for such an examination. If 

the Defendant be entitled to relief^ he will obtaifi it upon 
application to the proper Forum, and obtain it at the 

■ _ 

costs of the lessor of the Plaintiff. Let the rule be dis- 
charged. 



The State 1 

V. > From Rutherford. 

Clayton Smith. J 

Where the Grand Jury return a bill of indictment, << Not a true biU,^ 
the progecutor is bound to pay the witnesses for the State, and one 
half of the other costs. 

A bill of indictment for perjury was preferred against 
the Defendant, by one William Graham, who was in-, 
dorsed tiiereon as prosecutor. The Grand Jury returned 
tJie bill ^* Not a trnc bill f* and a question arose, Whe- 
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ther the prosecutor was bound to pay .the witnesses for Jih.t,1811. 
th^ State ? and that question was sent to this Court. \^^y^^ 

M'Gowen 

V. 

By the Court. — ^Thc prosecutor is bound to pay the chapcn. 
witnesses for the State, and one half of the other costs. 



Joseph M'Gowen^ 

V* > From Duplin. 

William Chapen.J 

A, hRving hired a slave for a year, placed hiin» without the consent of 
the owner, in the employment of B, who cruelly beat him, and 
^^atly impaired his value tliereby. Case is the proper action for 
the owner, to recover damages of A. 

This was a special action on tlie case. On the trials 
it appeared in evidence, that the Plaintiflf hired to the 
Defendant a negro slave for the term of one year, which 
slave was, at thp expiration of the torhi, returned rup- 
tured, and greatly impaired in value. The Defendant 
had, during the t^i^m, without the consent of the Plain- 
tiff, hired the slave to a man of the name of Thally, who, 
with his father, had, whilst the slave was in his employ- 
ment, beaten him with such severity as to occasion the 
rupture and consequent diminution of value. The Jury 
found a verdict for the Plaintiff; and a question was 
made. Whether an action on the case could be maintained 
by the Plaintiff, and whether trespass be not the proper 
action. 

By the Court* — Case is tlie proper action against 
the Defendant. Judgment for the Plaintiff. 
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Den on the demise of Ro^er Jones and^ 

Eunice his wife U^m Craven. 

James Clayton and Joha Thomas. J 

A, a married woman, being* seised of lands, joins her husband in a 
•d^ed of tlicm to B,\vho enters and occupies the lands seven years, 
during the coverture of A, who then dies, leaving C. her heir at 
law. A, ne%'er acknowh*dgcd her deed to B ; it was proved as to 
her husbaiyl, and reg-istered. B. occupied the lands more than 
three yeaH after tlif death of A, without any claim or suit by C. C. 
was a feme, and with her husband bi*ought suit for the lands after 
the exptratu n «'t' tliree years frcm A's death. But it did not appear 
whether she la'oured under any disability at the time of A's death. 
The Court, to avoid deciding the question as to the effect of cuma* 
lativc disabiiitjos, until it be fairly presented for decision, will pre- 
sume that C. did not labour under any disability at the time of A's 
death ; and seven years adverse possession having run in the life- 
time of A, and continued for three years after her deaths the right 
of entry oi' C. and her husband is barred. 

The lands claiined in this ejectment x^'ere granted to 
John TannyhiU on the 6th December^ 1720. On th« 
ISth February^ ir5S, ]Vathan Smith made a deed of bar* 
gain and 8ale in fee of the lands^ \S Fransis Dawson^ 
who devised tliem to Anne Dawson^ 17tb Febi*uary> 1781. 
Anne Dawson, Having married Seldon Jasper^ they exe- 
cuted to W^illiara Clapton and Nelson Dclamar tiie fol* 
lowing instrument, to wit : 

" This Indenture, made this 13th day of September, 1798, between 
Seldon Jasper and Anne Jasper, of the State of North-Cat olina and 
county of Hyde, on the one part, and William CUyton and Nelson De- 
lamar, of the State aforesaid and County of Craven, of the other part, 
witnesscth, that for and in consideration of the sum of four hundred 
Spanish milled dollars, to the said Seldon Jasper ^mX Anne Jasper In 
hand paid by the said William Clayton and NclsS^ Delamar, -at the 
sealing and delivery of these presents, the receipt" whereof is fully ac- 
knowledged, we the said Seldon Jasper and Anne Jasper have grant- 
ed, bargained and sold, and^by these presents do grant, bargain and 
sell unto William Clayton anti Nelson Delamar, all our right, title and 
interest in a certain piece or tract of land, situate, lying and being on 
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' the north side of Keuse river, and partly at the mouth of said nver, it Jt7LT, 1811. 
being the whole of that parcel or piece of land which was left by K^^Y^^^ 
will by Francis Dawson, senior, to the said Anne, g'cnemlly known Jones 
by the name of the Gum Thicket, containing by estimation three bun- ^'* 

dred acres, be the same more or less. And we the said Seldon and *^ *"' 
Anne Jasper do warrant and defend the (iforesaid granted lands and 
premises from him the said Seldon Jasper and Anne Jasper, their heirs, 
executors, administrators and assi|;i)s forever, fjom the lawful ^\a\m of 
iny other person. In testimony whereof, we have hereunto set oiir 
hands and aifixed our seals,.the year and date above written. ^ 

SELDON JASPER, (Sxal.) 
ANNE JASPEK, (Skai.) 
In presence of 

Fravcis Dxlavar, 

chrxstopner dxlaxar." 

•* State of North-Carohna — Craven County Court — March term, 
1804. Then was the within deed proved in open Court, by ihe oath 
of Francis Delamar, one of the subscribing witnesses tjiercto, and or- 
dered to be registered. 

Teste, SAML. CHAPMAN, C. C. 

• > 

" I certify tliat the within deed is correct agreeably to the Hcgister'a 
office of Craven county — Book Z, page 317. • 

Teste, THOS. L. CHEEKB, Reg'r," 



The wife of said jasp^* never acknowledged the said 
deed* had no children, and died in February, 1806, leav* 
ing the Plaintiff her heir at law, and her huaband Sel- 
don Jasper yet living. The question submitted to tfais^ 
Court, was, Whether a possession of seven years by De- ^ 
lamar and Clavton, under the aforesaid deed, before the 
death of Anne Jasper, and Ihree years thereafter with- 
out claim or suit, bars the right of entry of Jier beir at 
]aw> Eunice, the wife of Roger Joiies ? 

GastoUf for the lessors of the PlafntifT. — It appearing 
that the lands have been granted, the State has no 
title to them. The heirfi of Tannyhill can have none, 
by reason of Smith's conveyance to Dawson, and^seven 
years adverse possession under that conveyance. The 
Defendant has no title, because his possession was not 



Jones 

V. 
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juLT, 1811. adverse to Mrs. Jasper, she being a married woman. 
The title, then, must be in the lessors of the Plaintiff; 
otherwise thei-e is no owner. The conveyance to the 
Clayton. Defendant is but the conveyance of Jasper ; it is a bar- 
gain and sale, and therefore passes only what might 
lawfully pass, viz. an estate during coverture»-^(i5ac. , 
M. Bargain ^ Sale, J. 466-7— Lilt. 606-7-8-9.) The 
Defendant is not at liberty to controvert Mrs. Jasper's 
title ; he claims under it — (JVew-Fork Tei^m Eep. 398.) 
But, 

By the Court. — It dotii not appear in the statement 
of the case, whether Eunice, tfie heir at law of Mrs. 
. Jasper, was of full age, or covert at the time of Mrs. 
Jasper*s desiith. Although tiie fact be not stated in the 
case, yet it is admitted by the parties, that Clayton and. 
Delamar had seven years possession of the lands before 
the death of Mrs. Jas|)er. The cliaracter of their jws- 
session is evidenced by the deed under w hich they claim- 
ed. It is also admitted, that this possession was conti- 
nued for more than three years after Mrs. Jasper's 
death. . If, instead of the death of Mrs. Jasper, she had 
• become discovert, the act of 1715, ch. 27, gave her three 
years after her disco verture to bring her suit or m^ke 
her entry. TVhat time shall be allowed to her heir at 
law ? It is said, if at the time the descent is cast, the 
heir labour under disability, the statute of limitations 
shall remain suspended during the disability; so that if 
Eunice was married to Roger Jones at the time of Mrs. 
Jasper's death, she shall have during all the coverture 
and tnree years thereafter, to bring her suit or make her 
entry or .claim, notwithstanding seven years adverse 
possession had run in the life-time of her ancestor, Mrs. 
Jasper. This would at once present the question of cu- 
mulative disabilities to the Court ; a question which will 
not be decided until it be fairly presented. It would be 
wrong to decide it in tliis case by assuming facts which 
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are not in proof. As the verdict and judgment in this ^^kt, I8li. 
case is not conclusive upon the rights of the parties, the >^^''^^ 
Court will rather presume that Eunice laboured under ^°!^^ ^ 
no disability when Mrs. Jasper died, and that tiiis suit c^n^P^^^^* 
being instituted more than three years after that event, 
her right of entry' veas barred by the adverse possession 
ef the Defendants. Judgment for Defendants. 



Duncan Campbell 1 

T. > From Robeson. 

Daniel Campbell. J 

A, B, and C. are tenants in common of certain neg^o slaves. B. takes 
' possession of the slaves, and A. demands of him to deliver over to 
him one-third or them. ''B. refuses, and A, brings an action of tro- 
ver against him to recover the vala^ of one-third of the aUves. This 
action cannot be maintainfid. 

» 

Thitf was an action of trover to recover one-third of 
the value of a slave. On the trial it appeared in evi- 
dence, that the Plaintiff and Defendant were brothers, 
and they, with another brother, purchased a negro wo- 
man for the purpose of \i%iting upon their mother dur- 
ing her life. After her death, the negro woman went 
into the possession of the Defendant, she then having 
several children. The Plaintiff called^on the Defendant 
and demanded his shai*e of the negroes ; the Defendant^ 
refused to deliver them over, and thei^upon he brought 
this suit. The Defendant insisted, that he being a tenant 
in common with the Plaintiff of tbe negroes, trover would 
not lie against him for the Plaintiff'is third part ; and 
this objection to tbe Plaintiff's recovery was sent to this 
Court. 



Bt the CotJUT. — ^This action cannot be maintained 
in the present case. Let a nonsuit be entered. 

Vol. n. p 
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J.ohii T&ylor "1 

V. • > From Wayne. 

Robert Grace and otherso 

An action of debt wijl not lie against heirs upon a bond of the ancos* 
tor in which they are not expressly bound. 

James Grace gave a bond to John Taylor in the fol- 
lowing Nvordsy to wit : 

<< On demand, I promise to pay or cause to be paid unto John Tay- 
lor, his heirs or order, the sum of fi fly-six pounds, twelve shillmg8» 
specie, with lawful interest till paid, it being for value received, as 
witness my hand and seal, this 27th July, 1796. 

• ;AMES grace, (Seal.)" 

James Grace having dicd^ Taylor brought an action 
of .debt on this bond against the Defendants* who were 
his heirs at law^ and upon the trial* the presiding Judge 
nonsuited the Plaintiff* on the .ground that the obligor 
had not bound his heirs to pay the debt. 

Bt the Coubt. — ^llicre can be no doubt upon thia 
point. The nonsuit was regular and must stand. 
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J«», 1811. 

Den on demise of Moses Langstonl 

V. >■ From Wayne. 

Richard M'Kinnie. j 

A. having entered a tnct of land, conveyed it to B. in 1780, and to C. 
in 1784. In 1782 the land was lurveyed* and the grant from the 
State issued in 1792^ C. had possession of the land under the deed 
to him, for seven years, before the grant issued, and B. brought an 
ejectnent agunst him for the land. He cannot recover ; fbr 

1« if the grant had relation back, (o as to vest the legal title in B. as 
from 1780, the seven years adverse poasession of C. would bar his 
right of entry ; but, 

2d. The grant shaD enure by Way of esto) ^ ^o the benefit of B, so 
as against A. to g^ve him k legal title as ti . 1/80, because of the 
privity of estate between them : yet there being no privity between 
B. and C, the estoppel cannot operate, and B. sets op against C. a 
title derived from one who had only an entr> ; for the title remain- 
ed in the State luitil 1792. A Court of Law cannot take any notice 
of B's title in an ejectment against any other person than A ; and 
as to A. he would be estopped to deny it. 

This was a special verdict* in which the Jury found, 
that Risdon Nicholson conveyed the lands in question to 
Jacob Langston, on the 8th August, 1780 ; that Jacob 
Langston devised the same to the lessor of tlie Plaintiff, 
on the 25th Decemberf 1784, and shortly afterwards 
died. That a grant from the State, for the lands, issued 
to Risdon Nicholson on the lOth April, I792f the survey 
of which bears date the 10th June, ir8£. That Risdon 
Nicholson conveyed the same to Thomas Daughtry, on 
the £4th December, 1783, who conveyed the same to 
Frederick Bering, on the 7th January, 1784. Thfl^t 
Frederick Hering, by his will, empowered his execu- 
tors to selU and on the 20th November, 1805, he being 
dead, they 8<ild and conveyed the lands to the Defendant. 
Tb4 Jury further found, that Frederick Bering, and 
those claiming under him, had possession of the lands for- 
seven years from the 4th June^ 1714. 



t 
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jiTKT^lfiil. ' Bt the Court.— The grant issued in 1792, to Bis- 
^'•^^y^^ don NicholsoA, enui*e€l by way of estoppel to the benefit 
Langston ^^ those claiming under him by conveyances made ante- 
M'Kimiie. rior to that time ; and Ihe conveyance to Jacob Langs* 
ton being prior in time to the conveyance to Daughtry, 
"would prevail, were it not for the seven years adverse 
possession which thofee claiming under Daughtry have 
had Qf the lands. This possession would bar the right 
of entry of the lessor of the Plaintiify if the grant had 
relation back, so as^to vest the legal title in any one hay- 
ing a conveyance from Nicholson anterior to the issuing 
of the grant* But could the grant relate back so as to pro- 
duce such effect ? As between Nicholson and eitlier the 
lessor of the Plaintiff or the Defendant, the grant shall 
be considered as producing this effect ; for as to the firsts 
Nicholson would be estopjied by his deed of 1780, from 
denying that he had not tlie legal title, to the lands at 
that time; and as to the second, he would be in like 
manner estopped from denying that he had not the legal 
title to the lands in 1784. But the estoppel operates 
only between parties and privies. There is no privity 
between the lessor of (he Plaintiff and the Defendant ; 
and what is the title which the lessor of thePlaintiff'seto 
up ? A deed from a man who at the time he made it> 
had no title that a Court of Law can take notice of; he 
had a mere entry, and the legal title remained in the 
State for twelve years afterwards. This title would by- 
way of estoppel prevail against Nicholson, were he the 
Defendant ; but it shall prevail in this Court against no 
one else. The condition of the Defendant would be the 
same as that of the lessor of the Plaintiff^ were he out ^ 
possession and should bring suit to recover it. He could 
recover against no one, in an ejectment, except Nichol- 
son. So that quacMnq'ue via data, the Plaintiff cannot 
recover. ' 
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Jwu, 1811. 

The State 1 

V. I From Wilkes. 

Joseph Gregory. J 



#n the trial of an indictmedt for perjury, charged^ to have bef n com- 
mitted in an oath taken before a company .court-nurtial, iK ia not 
neeeasary (o produce the commiaaion of the Captain : parol proof 
of his acting aa auch ia sufficient. 

The Defendant was indicted for perjury, charged to 
^lave been committed in an oath taken before a company 
court-martial, for the purpose of getting a fine remitted* 
\0n the trial a question arose. Whether the commission 
of the senior officer of the Court ought not to^be pro- 
duced, to prove his grade as an officer and that the court 
was legally constituted i The presiding Judge thought 
that it was not necessary to produce the commission, 
and received parol proof of the grade of the officers and 
of the constitution of the court The question being 
sent to this CouH, it was decided 

Bt thb Court — ^That, it was not necessary to pro- i 

duce the commission of tiie Captain : that parol proof 
of his acting as such was sufficient.'^' 

* The Solicitor for the State relied upon 4 Hawk. 432, Title l?o/- 
dSoice— and 2 M'Nally 485 to 488, and the authoiitiea there cited. 
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ice. J 



James Taylor 

17. V From Crayen. 

Taylor and Justice. 



Cue of Partnership. If an agreement for a common or special patt- 
aership appear to have existed between parties for the purchase of 
pro^rty, with intent to sell the same for the profit of the parties, 
and no express agreement be proved adjusting the division or share 
of the profits, UtA Law extends the concern to all the g-oods par- 
ehased by either of the parties ; and the parties are entitled to share 
the profits, without regard to the payments or advances made by 
either for the purpose of effecting the purchase^ if there be no con- 
tract as to the amount of the advances to be made by tjiem respec- 
tively^ 

The bill charged, that Complainant, in January pr^ 
ceding the filing thei*eof, had introduced to Defendants, 
merchants and copartners in trade, in the town of New- 
bern, under the firm and style of <^ Taylor & Justice/' 
a Capt. John Thomas and a Capt. Emanuel Roderiquet 
whose vessels had lately before been cast away and 
wrecked at Oeracock Inlet, requesting them to aid those 
gentlemen in the transaction of their business at the cus* 
tom-house, and observing that as there was a probabili^ 
that some advantageous purchases might be made of the 
vessels or cargoes* the Complainant with Taylor & 
Justice should be mutually and equally concerned in the 
purchases, that is, that Taylor & Justice ^hould be in« 
terested one-half and Complainant the other half in all 
the purchases to be made,jand in all the profits and emo- 
luments, of whatever kind, that should thence be derived. 
That Taylor & Justice acceded to this proposition, and 
in order to enable Complainant mooe readily and bene- 
ficially to go on with the pt*oposed speculation, it was 
agreed that he, instead of paying off the sum of £94 %$. 
Td. which he ewed Taylor & Justice on a running, ac- 
count, should pass his note for the same, and invest the 
amount thereof, and also the, amount of the duties on the 
said Thomas's cargo, in such advantageous purchases 
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as might offer at Thomas's sale, (the Complainant being J^^r, 1811. 
the Surveyor of the Port of Beacon Island.) That in V^V^i*/ 
consequence of this agreement. Complainant went to ^^ 
Ocracock, attended the sale, made very advantageous Taylor, 
purchases to the amount of i^lSf in rum, sugar and mo- 
lasses, and about the first of February returned to New- 
bern with the articles so purchased, which he delivered 
to Taylor & Justice, to be sold for his and tiieir benefit^ 
and also the sum of 2294 in cash, making in the whole 
the sum of S809, the exact amount of duties secured on 
the said Thomas's cargo. That for these duties Taylor 
& Justice had given their bond at the custom-house, pay^ 
able in three and six months, and in consequence of the 
aforesaid ^agreement. Complainant was responsible for a 
moiety thereof. That at the same time, he put vito the 
possession of Taylor & Justice, about forty boxes of 
Spanish segars, and three or four hundred bundles of 
Spanish tobacco, which he liad detained in consequence 
of the duties thereon not being paid or secured 5 but that 
flbortly afterwards, the duties on these articles and on 
the whole of Capt. Roderique's cargo were secured, and 
the owners of these articles being introduced by Com- 
plainant to Taylor h Justice, Complainant consulted 
with Taylor & Justice about the purchase of them, and 
assisted them to make the purchase ; that the amount of 
the duties on these articles, viz. S92, waS' deducted, and 
the residue paid, partly in money and partly in goods 
flimished by Taylor & Justice. That the purchase of 
the segars and tobacco was made, as well as the former 
purchases and those intended to be made thereafter, 
equally on account of Complainant and of Taylor & Jus- 
tice, and in pursuance of the agreement before set forth. 
That about this time, Capt. Rodertque having con- 
cluded to sell his cargo, and being desirous of employing 
Complainant to manage the business, as his agent and 
as agent for all concerned, and allow him a regular com- 
mission for the agency, proposed to Complainant to ail« 
dertake it ; he declined, and recommended to this agomcy 
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jmLT, isil. Taylor & Justice^ promising Capt Roderiqae to give 
^^'^^^""^ them his assistance. Complainant* on behalf of Capt. 
^^/'^ Roderique, applied to Taylor^ one of the partners* offer- 
Taylor.' ed his aid and expressly stipulated for an equal division 
of the commissions and of all the profits and emolument* 
that might ari^e from ^the transaction. This offer and 
stipulation lieing acceded to, the agency was undertaken^ 
and Complainant charged that he accordingly did aid in 
the agency. That Tay lor, one o{ the partners, pi*oceeded 
with Complainant and Capt. Roderiquc to Beacon Isl* 
^ andf to attend the sales > of Capt. Roderique's brig and 

tSLTfPf and in pursuance of the agreement entered into 
by himself and partner with Complainant, made purcha- 
ses to the amount of gdOOO, or thereabouts, and took the 
property purchased into possession. That having re- 
turned to Newbern with a considerable part of the pro- 
perty purcliased, they found an a^ent of tlie owners^ to 
whom Complainant explained all that had been dqne^ 
and paid to him S^oo. That Taylor and Justice paid 
the residue, retaining £191 for commissions. 

That knowing large profits tiad accrued from the spe- 
culation, whiiih profits wei*e entirely in the hands of Tay- 
lor & Justice, Complainant applied to them for an ac- 
count thereof, and payment of his share : and that Tay- 
lor & Justice denied his right to an equal fortidpation of 
the profits, sayiug that Complainant had not made equal 
advances with tiiem, and was entitled to profits only in 
pro|iortion to the advances which he had made, and in- 
sisting that his running account for Which he had given 
his note as aforesaid, should be deducted from his ad- 
Tances, and that they should be credited exi lusively by 
the expenses of the speculation out of the profits realised], 
although the expenses wei*e not then paid. That they 
then agi'eed to subviit the mattir m controversy between 
them to the arbitrai^ent and award of John Oevereux 
and John Harvey, merchants of Newbern ; and in pur- 
suance of this agreement, they..8ubmitted to the said ar- 
bitratprsi ** Whether Comj[ilainant's advances had been 
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sach as to entitle him to a full moiety hf all the profits ^^vlt, 1811^ 
arising from the purchases aiul speculations before set ^^^^^^"^-^ 
forth ;*' and the arbitrators, after hearing the allega- ^ ^' 
tions of the parties, and examining their documents, were Taylor^. 
of opinion that Complainant was so entitled. The bill 
then charged, that Complainant had often applied to . 
Taylor & Justice for a settlement of the account, and 
payment of his share of the profits, and they had refused 
to make such settlement and payment. The bill prayed 
for an account and relief, &c. 

The answer of the Defendants admitted, that Com- 
plainant proposed to them that they should become bound 
at the custom-house, for the duties upon the cargoes of 
the vessels, and that he and they should jointly purchase 
at the sale of the wrecked property, and equally divide 
the profits arising therefrom : but they denied that they 
acceded to the proposition of an equal concern and divi-> 
sion of profits in whatever purchases might be made be^ 
yond the sum of duties secured. They admittedi that to 
the amount of the duties, Complainant was to be entitled 
to an equal share of tjie profits, but alleged that in case - 
4he purcliases exceeded the amount <^f duties, the benefit 
was to belong exclusively to tliat party by whom the 
advances for such purchases wei*e made i and that in 
cases of purchases on their joint account, the property 
should be plac d in their hands, and the disposal thereof 
be wholly under their direction : and that whenever tliey 
should supply the funds to make purchases at said saled 
beyond the amount of duties secured, and should not 
themselves attend the sales, but leave tlie management 
of the business to Complainant, he was to be entitled to 
an equal part of the profits arising from the purchase^ 
as a compensation for his services in making the pur- 
chases : that if, when they or either of them attended a 
sale, and intended to purchase beyond the amount of the 
duties secured. Complainant thouglit proper to meet 
them with equal funds^ he was to share equally in the 

Vol. IL 10 



74 CASES IN THE SUPREME COURT 

jviT, 1811. profits of such purchase ; otherwise^ in proportioti to th« 

^•^"^^"^^ sum which he should advance. 

^^ ^^ As to the running account of Defendant f6r £94 Ss» 
Taylor. 7d. Defendants answered, that the same had been long 
due, and they were pressing Complainant for payment : 
but hCy alleging that he wished to apply some money in 
purchases for his own benefit at the said sales, they pro- 
posecjf and Complainant agreed to it, that Complainant 
should retain the sum of £94 85. Td. and give Ihem, not 
his note, but an accountable receipt for that sum ; that 
he should invest the money in purchases at the said sales^ 
and in consideration of his doing the business and mak- 
ing the payment at the sale, he should be entitled to half 
the profits on the purchase made with that sum ; and 
this was done, not in consequbnce of a general agree- 
ment of oquai concern in all purchases . at the contem- 
plated sales, but merely to close Complainant's account. 
They stated, that they gave Complainant instructions 
in writing, at the first sale, to invest the amount of Tho- 
mas's duties in purchases, pointing out the articles 
which he should buy and the prices he might venture to 
give. At this time it was not known tliat Roderique's 
' vessel and cargo would be sold ; but expecting that a 
sale might take place. Complainant was instructed to 
invest the amount of Roderique's duties in such purcha- 
ses ; and they informed him that the profits arising from 
his purchases to the amount of the duties^ should be 
Equally divided between them and him. 

They admitted, that upon Complainant's return to 
Ncwbern, he delivered to them the rum, sugar and mo- 
lasses cliargcd in the bill, but they denied that he paid 
them g294 in cash, or any oti&er sum. > Capt. Thomas 
paid this money, which, with the articles purchased by 
Complainant, made up the amount of duties which Capt 
Thomas owed, and for which they had given their bond 
at the custom-house ; and upon his making this pay- 
ment, they gave him a discbarge. They denied that 
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, there was any agreement that Complainant should be ^^^^» i^ii. 
responsible for one-half of the duties. \^^>rKJ 

Tliey admitted, tliat in February there were deposited *J. ^ 
With them, under the inspection of Complainant, Capt. Taylor. 
Roderique and his seamen, thirty-nine boxes of segars, ^ 

belonging to the Captain, and thirty-one boxe« and one 
bocket of segars, and four bags of tobaccoy belonging to 
the seamen. On the Uth of that month, the seamen 
called at their store and offered to sell their segars and 
tobacco. They were foreigners, and there was a diffi- 
culty in understanding them. Complainant came in and 
acted as interpreter, and a bargain was concluded. They 
denied that Complainant was entitled to any participa- 
tion in that purchase ; that he either introduced the 
seamen to them or had any agency in making the bar- 
gain^ except in acting as interpreter. That neither he 
nor they was precluded, by any agreement between them, 
from employing any sum which either might think pro- 
per to advance, in purchases of wrecked property, while 
there remained sufficient to invest the amount of duties 
on their joint account ; and Complainant purchased for 
his own use, of Capt. Roderique, articles to the amount 
of 2103. 

They admitted their agency for Capt. Roderique, but 
expressly denied any agreement that Complainant was 
to share the commissions. They agreed that in consi- 
deration of his having recommended them to the agency, 
he should have the profits which would arise from pur- 
chases to the amount of the commissions. They admit- 
ted the purchases at Capt. Roderique's sale, the delivery 
of the goods in Newbern, the arrival there of the agent 
of the owners, the settlement with him, the amount of 
commissions received, and the payment to them of S500 
by Complainant. 

As to the award charged in the bill, the Defendants 
gave a history of it, and insisted that it was not in any 
way binding on them. 
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jvLTs 1811. Upon the hearihg of this case, the following issues. 

^■^^^^"^V^ were submitted to a Jury, to wit : 

Tay or ^^ y^^ there aYi agreement between the Complainant 

Taylor, and Defendants, as to the division of the profits to arise 

from the purchase and sale of the svrticles in Complain* 

ant's bill set forth : and what was that agreement f 

2* Was there any agreement as to the division of the 
commissions on the a.i;ency for Roderique's vessel ^ and 
what was that agreement ? 

S. Was there any award which settles the principles 
on which a^ division of profits should be made ; and what 
was that award ? ^ 

The Jury found that there was an agreement between 
the Complainant and Defendants ad to the division of 
the profits mentioned in the first issue ; and that agree- 
ment was, that the said profits should be equally divided 
^ between the Complainant on the one part, and tlie De« 
fendants on the other* They furtlier found there was no 
agreement as to tlie commissions mentioned in the second 
issue ; and that there, was no such award as is mention- 
ed in the tiiird issue. 

The presiding Judge, in his charge to the Jury, said, 
that if an agreement for a common or special partnership 
appeared to have existed between the parties for the pur- 
chase of any property at the sales set forth in the bill 
and answer, with intent to sell the same tor the profits 
of the parties, and no express agreement was proved, 
adjusting the division or sliare of the profits, the Law 
was, that the concern extended to all the goods purchas«> 
ed by one oi the parties at the time of the sales, and that 
the parties were entitled equally to share the profits, 
without regard to the payments or ad\ ances made by 
either of them for the purpose of elT^cting the^purchase, 
there being no contract as to the amount of the advances 
to be made respectively. A rule for a new trial was ob- 
tained, on the ground that th^ charge Was incorrect in 
Law. The rule was sent to this Court ; dnd 
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Bt thb CoDRT,~The presiding Judge laid down 'the Jrtt, 1811. 
Law correctly in his charge to the Jury.* The rulij must ^^^v^^i^ 
be discharged. , ^""l";^ 

Coward. 



Den on the several demises of John C."^ 

Osborn and John Stanly I ^^ ^ 

•^ >r rom L> raven. 

I 
John Coward. J 

Question of evidence. In ejectment the Plaintiff claimed title under 
a grant issued in 1707, for 640 acres. The beginning comer called 
for in the grant was, «• a pop]ar on Trent rirer, thence 320 poles to 
a pine," &c. On the trial, he contended hfs beginning corner was 
400 poles from the poplar, and the second corner 400 poles from 
the pine ; and to prove it, he offered to 1 -y before the Jury the re-* 
cord of a petition 6 led by one of the old proprietors of the land, 
before the Governor in Council, praying for a rcsurvey, the order 
in Council for a re-survey, directed to the Surveyor-General, and 
the re -survey made in pursuance thereof In 1768. Held, that the 
record of this petition and re-survey is not admissible in evidence. 

The lessors of the Plaintiff claimed the lands in ques- 
tion under a ,&;ra)tt issued to Frederick Jones^ in the 
year 1707, in which the boundaries are described as fol- 
lowsy to wit : •* Beginning at a i)oj)lar on Trent river, 
running thence west 320 poles to a pine, thence north 
320 poles to a pine, thence east 320 poles to the river at 
a Spanish oak, and with the river to flie begiiinin.c^, con- 
taining 640 aci-es.'* They contended that the beginning 
corner stood at the distance of 400 poles from the pop- 
lar, and the second corner 400 poles from the pine. To 
support tliis pretension, they prayed f(»r leave to give in 
evidence ttie record^of a petition of Edward Frank, a 
former proprietc»r of the land, to Jhe Governor and 
Council, in the year 1769, praying for an order of re- 
survey, and also the re-survey authorised and made pur- 
suant thereto, in the words and figures following, viz : 
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Osborn 

V, 

Gowardv 
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<« At a Council held at Wilmington, on the S8th April, 1769—pTe. 
senMiis Excellency the Governor in Council. Read the petition of 
Edward Franks, setting forth that his father, Martin Franks, in his life- 
time, purchased from Frederick Jones a certain tract of land granted 
by patent to the said Jones, in the year 1707, for 640 acres, in Craven 
county, on the north side of Trent river, called the White Rock ; the 
courses and distances of which patent will not extend as &r as the 
natural boun4s and marked lines of the original survey. Whereupon 
the petitioner prayed an order to re-survey the same agreeably to the 
known bounds and marked lines ; that if there should be found a sur- 
plusage, the said petitioner might have the preference to secure the 
same in such a manner as his Excellency in Council shall hereafter 
direct.— Ordered a warrant of re-survey to issue, according to the 
prayer of the petition. 

A true copy, 

JNO. LONDON, D. Scc'y. 

To the Surveyor-General.' 



99 



Hickory. 



Pine. 



Surplus— 360 acres. 




Trent River. 



o 



* * 






« The above Plan represents a tiact of land patented \>y Frederick 
Jones, in the year 1707, for 640 acres^ in Craven county, \^led the 
White Rock, surveyed by virtue of a warrant of re-8ur\ey, issued at 
Wilmington the 28th April, 1768. 

L, LANE, D. Surv'r. 

Re-surveyed this 24th November, 1768." 
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The presiding Judge refused to receive the evidence Jvx.t, l8il. 
•fiered ; whereupon the Plaintiff suffered a nonsuit ; and ^^^V'^N-/ 
it was referred to this Court to decide. Whether the said ^^ 
petition and re-survey were admissible in evidence ? Burrowi. 

•I 

By the Court. — ^The evidence offered v/as inadmis- 
sible. jAule fi>r a new trial discharged. 



John Sutton and wifel 

T. I From Martin. 

James Burrows. J 

Dower. The rents which accrue before the assignment of dower, 
belong to the heir : but he is answerable over to the widow for 
them, as damages for not assigning her dower. The remedy for the 
widow to recover these damages, is by petition for a writ of dower, 
and praying therein to have the damages assessed* The Court will 
order an issue to be made up between her and the heir, and sub- 
mitted to a Juiy. The widow cannot maintain an action on the case 
against the heir, nor any other person, for the rents received before 
the assignment of dower. 

David Perry died seised of certain lots in the town of 
Williamston, which his administrator, the present De- 
fendant, leased for three years, and received the rents^ 
amounting to £70 58. Subseqi^ent to the making of this 
lease, the widow of Perry married John Sutton, and 
they filed a petition praying that her dower might be 
laid out in the lands of which Perry died seised. The 
Jury included the lots aforesaid in her dower, and re- 
turned their report to Court, and the Court confirmed 
it. The Jury also included the dwelling-house and out- 
houses of Perry in the doMtfer, and the widow occupied 
the dwelling-house until her marriage, and her husband 
and herself afterwards occupied it until the dower was 
laid out. Sutton bnd wife then brought an action on the 
case against Burrows^ to recover the rents aforesaid, 
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July, 1811. ^bich he li^d received ; and the questioo was, Whether 
the action could bc-maintained i 



Sutton 

V, 

Burrows. 






Browne^ for the PlaintiflTH* — When the writ of novel 
disseisin was giveiikr the strictness of tiie feudal system 
was wearinje^ out* and dainaji^s were allowed to be given ; 
and about the same tinie,'damA.i^OH were allowed in most 
of the other real actions where the fi*ee!iold was demand- 
ed — (3 BL Com. 185.) At that time, the action of eject- 
ment was used only for the recovery of terms for years* 
When this action came into /n^encral use for the recovery 
of the fi*eehold, nominal damans only were given ; but 
the Law applied a new remedy, by giving the action of 
trespass for the mesne profits. The writ of dower w^as 
then used as a real action, and by the statute of Merton^ 
damages were given to the demandant in the writ — (^Co. 
Lit. 32, 6. noteJ) Under this statute, damages are reco- 
vered not according to the value of the land, but of the 
rents. As other re^l actions have given way to the ac- 
tion of ejectment, so tho writ of dowep has given way 
to the petition for dower, under the act of Assem- 
bly : and as in ejectment the Courts have applied the 
action of trespass to recover the mesne profits, why, in 
the petition for dower, will they not apply the flexible 
remedy of the a(*tion on the case, to i^ecover the rents 
and profits which the widow is entitled to from the time 
she ought to have been endowed ? 



Daniel^ for the Defendant. — Before the statute of Mer* 
ton, no damages were given in the writ of dower. That 
statute was intended to conipel the heir to make a speedy 
assignment of dower* The action on the case would not 
lie even against the heir. U' the widow claim damages, 
she must set up her ciainuiii her petition for dower, and 
the Court will direct an issue to bflf^nuide up between her 
and the heirs, on which' the Jury will assess damages. 
The present suit Is brought again&t the admiuistratoPr 



SuUon 

V. 
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who leased the lands and received the reitts* If he re- ^'"» ^*^^» 
ceived tlie rents, for whose use did he receive them i 
Surely for the use of the heir» upon whom the land had 
descended. For until the assignment of dower, the en- Bw^o^* 
tire freehold was in the heir. Will the assignment of « 
dower have relation back to the death of the husband^ 
so as to aOect the Defendant, who in the interim has re- . 
ceived the rents ? Do*not the profits follow the freehold 
as a necessary incident i The widow is entitled to the 
rents, but she must look to the heir for such as accrued 
before the assignment of dower ; for he in contemplation 
of Law has received them. But she cannot recover even 
against the heir in this action : She must, in anabgy to 
tlie proceedings under tiie statute of Merton, have dama- > 

ges assessed upon her petition for dower. 

By th£ Court — -It is the duty of the heir to assign 
dower to the widow within a reasonable time after the 
death of her husband. If he fail to do it, she shall, upon 
petition filed for that purpose, have her dower a&^igned 
by a Jury ; and if she claim damages for the detention 
of her dower, she must inform the Court of that fact in 
her petition, (to which the heir must necessarily be a 
party,) and the Court will order an issue to be made 
up and tried bcftween her and the heir, and the damages 
to be assessed. The rents are necessarily incident to 
the freehold, and go to the heir until dower be assigned. 
The rents now claimed belong to the heir, as they ac- 
crued before the assignment of dower. But the heir is 
not liable to the widow for the rents in an action on the 
case. He is liable upon her petition given by the act of 
Assembly, in analogy to the proceedings under the writ 
given by the statute of Merton ; and there the widow 
recovers, not rents, (which suppose'a privity of estate) 
but'damages for the detention of her dower ; in assess- 
ing which^ the value of the rents is the proper guide to 
the Jury* Judgment for the Defendant. 

Vol. IL 11 
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Jolt, 1811,* 

Den oTi demise of Thadeus Pendleton 1 

V* V From Pasquotank 

George Pendleton. * J 

Executocy dcviso. A. devised to her son B. one part of a tract of 
Jand, and to her son C, tlie other part, and directed, that ifeithei" of 
them diedf leaving no hdr laiofully begotten of his body^ the Uvinff ton 
should be the lawful heir of all the land. B. died without issue. Held* 
that C. wa9 entitled to the lands under the limitation, 

Sarah Pendleton, being seised of the lands in question^ 
devised them as follows, to wi^ : ^* I give unto Benjamin. 
Pendleton, my eldest son, ttiis end of a plantation where- 
on I now live^ divided by a ditch from the creek swamp 
to the road ; and one-half of the land I bought of James 
Jackson, I give to my son Thadeus Pendleton, the re- 
maining part of this land whereon I now live, and the 
remainder of the land I bought of James Jackson : and 
if either of my sons dieSf leaving no Iieir lawfiUly begotten 
of his body 9 the living son shall be ilie lawful heir of all 
the lund*^^ Benjamin, one of the brothers, died without 
issue, having made his will and devised his interest in 
the lands to his wife Sarah Pendleton, under whom the 
Defendant entered and took possession ; and i\\e question 
in the case was, Wh>>ther the limitation over to Thadeus 
Pendleton, the lessor of the Plaintiif, be good ? 

Hali», Judge, delivered the opinion of the Court : 

From the particular words used in the clause of the 
will now under consideration, it may be fairly inferred^ 
' that the meaning and intention of the testatrix was, that 
if either of hei» sons should die, leaving no heirs lawfully 
begotten of .his body at the time of his dcatii, tlie- living 
son should be the lawful heir. The words *^ the living 
son shall *be the lawful, heir,'* mean the same as if she 
bad devised the lands to Benjamin in fee, but i/i case he 
died without leaving heirs lawfully begotten of his bedy. 
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Ivoing, or during the life of Thadeus, then Thadeas to be J^i'^, l8ll. 
the lawful heir. In this case, the dying without heirs ^^'^^^^^'^^ 
would be tied up to the time of the death of Benjamin, v. 
and of course not too remote. The case before the Court Pendleton. 
is very much like the case of Pells v. Brown-, {Cro. Jae* 
590«) where it was decided, that a devise in fee to A^ 
and if he die without issue in the life-time of B, then to 
B. and his heirs, was a good executory devise, to take 
effect on the contingency of A's dying in the life-time of 
B. witliout issue. The principle of that decision has 
been approved in the cases of Patton r. Bradly, (3 Term 
145,) and Roe v. Jeffrey, (7 Term 589.) ' In the case of 
Hughes V. Sayer, (1 P. fVms. 534,) a devise of |)ersonal 
estate to A. and B, and if either die without children, 
then to the survivor, was held good. Let judgment be 
entered for the Plaintiff. * 



1 
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JVLTi 1811. ' 

Den on demise of George W. L. Marr"^ 

and others 1 p^^ ^^^ 

Thomas Peay and others. J 



^ower of executors to sell lands. Presumed renunciation of an exe- 
cutorship. A. being seised in f^e of lands, and possessed of per- 
sonal estate, made his wiU, and directed " his executors therein 
namedt to pay and discharge all his just debts, and to sell and dj«* 
pose of whatever they might think proper and best of his estate, to 
satisfy his debts.*' He appointed B, C, and D, executors, and died 
in 1778. B. and C. qualified, and undertook the execution of the 
will. D, never qualified, nor intermeddled with the estate, nor for* 
mally renounced the executorship. In 1798, B. and C. sold the 
lands to pay the^ebts, D. being alive and not refusing to join in a 
deed to the purchaser. Held, that the deed of B. and C. was good 
to pass the title, they being answerable to creditors for the debtSy 
and the testator having left it to the discretion of his executors to 
pa}^ the debts out of any part of his estate they might think proper. 
The power to sell is attached to the executorship, and not to the 
persons named executors. 

The Court will presume a renunciatioh after such a lapse of time. A 
formal renunciation in open Cou|rt is not liecessary ; it only affords 
easier proof of the fact. 

John Hunter, beinp^ seised of the lands in question^ 
dfcvised as follows, to wit : ** I order my executors here- 
after named to pay and discharge all my just debts, and 
that the^ sell and dispose of whatever they ttiink proper 
and best of my eistate, to satisfy my said debts." He 
appointed Alexander Martin, James Martin, James Hun- 
ter, John Tate and Edward Hunter, executors of his 
last will, which was proved in Guilford County Courts 
at February term, 1778, and James Martin, James.Hun- 
ter, John Tate and Edward Hunter qualified as execu- 
tors. Alexander Martin never qualified, nor in any way 
intermeddled with the estate of the testator, nor did he 
ever formally renounce the executorship. John Tate and 
Edward Hunter having died, James Martin and James 
Hunter, the surviving acting executors, tn the year 1798^ 



Marr 

V, 
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for the purpose of raising money to discharge the testa- Jvi>t« IBIL 
tor's debt8» sold the lands in question, and by a deed of 
bargain ajid sale conveyed them to the lessors of the 
Plaintiff, Alexander Martin being then alive, and having ^^7* 
not refused to join in the conveyance* The question 
submitted to this Court was, Whether, as Alexander 
Martin had neither formally renounced the executorship, 
nor joined, nor refused to join in the sale and conveyance 
of the lands^ tb.e lessors of the Plaintiff were entitled to 
recover? 

Bt the Court. — ^The lands in question were sold to 
pay the debts of the testator. He did not set apart a 
particular portion of bis estate for the payment of his 
debts : he has left it to the discretion of his executors to 
pay his debts from tiie sales of any part of his estate* * 
The executors are to pay the debts ; creditors look only 
to such of them as undertake the execution of the will ; 
and it seems necessarily to follow, that those who qua- 
lify and undertake the execution of the will, shall be 
competent to do what the will directs to be done* The 
power to sell is attached to the executorship, not to the 
persons named as executors* But were it otherwise, the 
Court will necessarily presume, after such a great lapse 
of time, that Alexander Martin has virtually renounced 
the executorship* A formal renunciation in open Court 
is not indispensible ; it only provides an easy method of 
proving the fact* Other evidence may be equally satis- 
factory ; and none could be more so, than lying by for 
the space of Airenty years, and during that time never 
intermeddling with the estate. Let judgment be entered 
for the Plaintiff. ^ 
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JULT, 1811. 

WilUam Exum ^ 

V. . > From Craren. 

The heirs of Benjamin Sheppard. J , 

Judgment being given for an administrator, upon the plea of ** fuUj 
administered," a scire faaiaa issued to the heir, to shew cause why 
" judgment of execution should not be had jigainst the real estate 
descended. The heir pleaded «* nothing by descent," and after- 
wards, pending the suit, he pleaded, ** that since the last continu- 
ance, the lands had been sold to satisfy other executions." The 
Plaintiff demurred : and the demurrer was sustained. 

The Plaintiff recovered a/^ainst James Glasj^w and 
Martha Jones Sheppard, administrat<»rs of the estate of 
Benjamin Sheppard, deceased, in the County Court of 
Greene, in an action of covenant, £ for damajs^es and 
£ costs of suit ; hut the plea of ** fully administered" 
"was found for the Defendants. The Plaintiff then sued 
out a writ of scire facias agains*; i\e Defendants, sug- 
gesting that the said Benjamin Sheppard died seised of 
a large real estate, which descended upon the Dofendants^ 
as heirs at Law, tind prayin,i^ for execution of the said ^ 
damages and costs against the real estate to them des^ 
tended. Upon the return of this writ, the Defendants 
appeared and {Headed several pleas, amdngst which were» 
** no* such record, and nothing by descent :" and issues 
being joined ujion said pleas, they were all found for the 
Plaintiff. The Defendants being dissatisfied with ths . 
verdict, appealed to the Sufierior Court for Newbern 
District. The transcript of the record was filed by ths 
Defendants in due time, and the case stood upon ths 
docket of the Superior Court, for trial upon the issues 
joined in the County Court, until January term, 1804, 
when the Defendant's counsel, as of course, and without 
motion to the Court, pleaded, " that since the last conti- 
nuance, the lands have been sold to satisfy other execu- 
tions issued from this Court :*' to which plea the Plain- 
tiff demurred, and the Defendants joined in demurrer. 



OP NORra-CAROLlNA. 87 

At July ternif the isBuen joined between the pai*tiefi in J^^* i^ii. 

tbe County Court, were tried and found for the Plaintiff: 

and the issue in Law joined between tiie parties^ Wfls 

aent to this Court. And ■ Atkioaoft. 

• 

By the Court.— Let tlie demurrer be sustained- 



Wood 

V, 



Laurence Wood "J 

V. > From Wayne. * 

John Atkinson. J 

A. employed R. as an overseer, and agreed to give him a certain part 
of tbe corn and hogs which should be raised on the plantation dur- 
ing the year. Before the corn was gathered, or hogs divided, B. 
conveyed his interest in them to C, who, in tJie month of November 
of that year^ the corn being then gathered, \leihanded of A. tbe 
share to which he claimed title under his conveyance from B. A^ ' 
refused to deliver it, and C. brought an action of trover. Held, that, 
the action would not lie ; for the contract betv»%eQ A. and B, con- 
tinued executory until B'b share of the corn and hogs was set apart 
by A, 

This was an action of trover, in which the Plaintiff 
claimed to recover the value of certain Corn and porky 
which he alleged belonj3;ed to him, and which Defendant 
had converted to liis own use. The facts of the case 
were as follow. Atkinson, the Defendant, employed 
one John Lindsay as an' overseer for the year t806, and 
agreed to give him a certain portion of the corn and 
bogs which should be raised on the plantation in that 
year. In September of that year, Lindsay sold and con* 
veyed to Wood, the Plaintiff, all his undivided share of 
the corn and hogs. When Lindsay gathered the corn^ 
in October, he deposited a part for himself in one place, * 
and a part for Atkinson in another ; but no consent of 
Atkinson to such division appeared; except an inference 
which might be drawn from his calling the corn which 
Lindsay had deposited in a place for himself^ *^ Lindsay's 
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jvLT, 1811. tjopfi.'* No division of tbe hogs was iftade, but Atkin- 
^•^^^^^^ son stated, in December, that Lindsay's share was a cer- 

Wood 

^, tain number* In November, 1806, Wood demanded of 
Atkinson. Atkinson, the corn and hogs to which Lindsay was en- 
titled : Atkinson refused to deliver them, and thereupon 
"Wood brought this suit. Upon the trial, the presiding 
Judge was of opinion that tlie Plaintiff could not main- 
tain tlie action, and a nonsuit was suffered. A rule for 
a new trial being obtained, was sent to this Court } and 

* 
Bt the Court. — In this case, there was no evidence 
that Lindsay's share of the corn and pork had been set 
apart for him by Atkinson, and while so set apart, that 
the conveyance to the Plaintiff was made. Before the 
Plaintiff can recover, he must shew that the share of 
Lindsay had been set apart, otherwise the case would 
rest upon the mere contract of the parties. He must 
shew, in the next place, that after Lindsay's share had 
4>een so set apart, it was conveyed to him, and before 
any conversfbn thereof was made by Atkinson. The 
evidence does not support either part of the case, and 
the nonsuit was projier. Let the rule for a new trial be 
discharged. 
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July, 18Hy 

Richard B. Jones' and Frances his wifel 

V. [ Fi-om Craven. 

Richai*d D. Spaight and others. J 

"Biinging lands into b<^chpot. A. being seised of diyers tracts of land, 
died intestate, leaving two daughters, B. and C, his heirs at ]aw. B. 
intermarried with D, and A. conveyed to B» and her hart, four tracts 
of land ) to 2>. and to hit -wife B. and their heirs, tliree tracts of land ; 
to J>. qnd hU heirs, two tracts of land. Some of the deeds purport- 
ed to be made for a small pecuniary consideration ; others of them 
purported to be made for natural love and aAection ; and others for 
natural love and live shillings. Held, that in making partition of 
the lands of which A. died seised, 

1. The lands conveyed to the husband alone are not to be brought 
into hotchpot : but that, 

3. The lands conve}'ed to the wife aione^ and a moiety of those con- 
veyed to the hutbandand -wife, are to be brought in. 

This was a petition for the partition of the lands of 
which Joseph Leech died seised^ and it presented divers 
questions relative to advancements in lands^made by the 
parent to his or her children. Th9 petition ntated* that 
Joseph Leechy formerly of Craven county* had died in« 
testate, seised and possessed of divers tracts of land, 
therein described ^ that he left, him surviving, 4 son 
named George M. Leech, and two daughters, the peti-* 
tioner Frances, and Mary Jones Spaight, widow of 
Richard Dobbs Spaight, on whom descended, as his heirs 
at law, the lands aforesaid. That the said Georg^ M. 
Leech died intestate, leaving, him surviving, his two sis* 
ters, the aforesaid Frances and Mary : tliat Mary had 
since died intestate, and all her right, title and interest 
in the lands, descended upon Richard D. Spaight, Charles 
6. Spaight, and Margaret £• Sp&ighi ; between whom 
and the petitionee the lands aforesaid were to be dividi*d 
in equal moieties, viz. one moiety to them and one moiety 
to the petitioners. 1 

That Joseph Leech, in his life-time, by deeds reciting 
the respective ctmsideratioiis hereinafter mentioned, did 
convey sundry oUier tracts of laud, either to his daughter 

Voi. II. 12 
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^uLT, 1811. ^f ary Jones Spaight and her hetrs^ or to Richard Dobbs 
^^"^'^^^^ Spaightf hcp husband, and to his heirs, or to the said 
X V. Richanl and to the said Mary his wife, and their heirs : 
Spaight. that is to say, that he, by a deed bearing date the Sd 
August, 1800, purporting to be made in consideration of 
the sum of five shillings, conveyed a tract of land con* 
taining C40 acres, on tlie west side of Pedee river, to 
Richard Dobbs Spaight and his heirs : by deed bearing 
date the 20tli May, 1801, purporting to be made in con- 
sideration of the sum of five shillings, he conveyed a tract 
containing two hundred acres, lying in Craven county^ 
on the south side of Ncuse river, to Mary Jones Spaight 
and her heirs : and by deed bearing date the 11th May^ 
1801, purporting to be made in consideration of the sum 
of forty pounds, lie also conveyed to the said Mary Jones 
Spaight and her heirs, a tract containing three hundred 
acres, lying near to the before described tract. That by 
deed bearing date the 13th Qecember, 1797, and pur- 
portin,($ to be made in consideration of the sum of twenty 
pounds^ he conveyed to the said Richard Dobbs Spaight 
and his heirs, a tract containing one hundred acres, lying 
in Craven county, on the west side of Slocumb's creek : 
that by deed bearing date 21st May, 1794, and purport- 
ing to be made in consideration of natural love and af- 
fection, and of the sum of five pounds, be conveyed the 
front of lot No. 24, and the eastern half of lot No. 25, in 
tlio town of Newbcrn, to the said Richard and Mary his 
wife and their heirs : that by deed dated 18th June, 1795, 
pur|)orting to bein consideration of one hundred pounds^ 
he conveyed a tract of thirty acres on Trent river, to 
the said llichard Dobbs Spaight and his heirs : that by. 
deed dated 3d June, If 96, purporting to be in conside- 
^ ration of naturs^I love and affection and the sum of five 

sliillings, he conveyed a tract lying near Newbern, to 
the said Mary Jones Spaight and her heirs : that by 
deed dated 4(h January, 1797, purporting to be in con- 
sideration of natural afiection and the sum of five pounds. 
Tie conveyed two tracts, one of 70 acres, the ottier of 60 
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Jones 
Speight. 



acreS) to the said Mary and her heirs : that by deed ^^^> l^^^- 
dated ISth May, 1792, purporting to be in consideration ^^ 
of love and affection and the sum of five {lounds, he con- 
Teyed a tract of 76 acres in Craven county, a lot in the 
town of Newbern, No. 23, and the half of lot No. 25, to 
the said Richard Dobbs Spaight and to Mary his wife 
and to their heirs. 

The petition then charged, that all the said lands were 
actually and in fact given to the said Mary Jones Spaight 
and her husband, by way of advancement unto the said 
Mary, by her father, and that the pecuniary considera- 
tions therein stated were never paid nor received, and 
were only mentioned as a formal circumstance in the ex- 
ecution of the deeds, and that the said lands ought to be 
brought into hotchpot. The petition prayed that the 
said lands might be decreed as advancements made unto 
the said Mary Jones Spaight, and be brought into hotoh- 
pot. 

The questions arising upon this petition were sent to 
this Court, and were argued by Gaston for the petition- 
ers, and by Edward Harris for the heirs of Mary Jones 
Spaight. ^ 



Bt the Court. — ^Tiie lands conveyed to the husband 
alone are not to be brought into hotchpot : those con- 
veyed to ttie wife alone, and a moiety of those conveyed 
to her and her husband are to be brought into hotchpot 
in making partition of the lands of which Joseph Leech 
died seised. 
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July, 1811. 



M*Renzie and wife 
r. 



I 



From Ncw-Hanbter. 



Bei\j'n Smith, cxV of Wm. Dry, J 



Liability of a le^tee for interest upon the yalue of his leg»c}r» to the 
executor and creditors* The general liability of a legatee to refund, 
is measured by the value of his legacy ; but whether he be liable 
for interest upon that value, depends upon the particular clrcuni' 
stances of the case. 

If he have good reasons to believe that the debt is just, and no dis» 
pute exist as to its amounts he ought to contribute his rateable part 
of the debt immediately upon demand made. If he be guilty of 
improper delay, he shall be charged with interest. 

4 

On hearing the bill and answer in tliis case, on a mo- 
tion to dissolve the injunction^ it was ordered and de- 
creed, that tiiG injunction bo dissolved as to part of the 
recovery at Law, and that as to the other part, the in- 
junction be retained until further order. It was further 
ordered, that this case be transmitted to the Supreme 
Court for decision on the following point : Whether a 
legatee, to whom a legacy is delivered over by the exe-. 
cutor, who does not know that debts exist, shall be liable 
afterwards to refund the mere value of the property de- 
livered to him, at the value w^hen delivered to him, and 
no more : or whetlier the executor, having subsequent 
notice of existing debts, and giving notice to the legatee 
thereof, and demanding of him to refund his proportion 
of the legacy delivered, for the payment of the debts, 
shall not, on the i*cfusal of the legatee to do so, be enti- 
tled to charge the legatee with interest on the value of 
the pro])erty delivered over, from the time of such notice 
and refusal. 



GastoUf for the legatee. — What is the general liability 
of a legatee to the executor, when he is called upon to 
refund ? It is for the value of the pi*opcrty delivered 
o^er, and not for any profits which may have accrued 
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daring Iu» fmssession of it. In examining this question^ J«t, 1814. 
some aid may be derived from the different acts of As- ^^^^^^ 
sembly on the subject. In the act of 1715, ch. 28, the «. 
Legislature, in speaking of the extent of the executor's ^^nitb. 
liability, use tlie words ^* value of the apprai^ment," 
and declare that the legatee shall refund ^< out of -the 
share received by him/' The executor was liable to 
creditors only to the value of the appraisement : he paid 
legacies by the appraisement ; and if his liability is co- 
extensive only with the appraisement, why sliould the 
liability of a legatee extend further ? ^ This construction 
of the act of 1715, is aided by the act of 1723, ch. 10, 
which directs that estates of deceased persons shall no 
longer be appraised, but shall be soM, and an account of * 
the sale returned into the Clerk's office by the execu- 
tor or administrator, who tlien becomes liable to the 
amount of the sale and no further, instead of the amount 
of the appraisement, as before. This view of the execu- 
tor's liability is confirmed by the act of 1789, ch. 23, 
which directs the executor or administrator to distribute 
the estate within two years after probate of the will, or 
administration granted, taking from the legatee or next 
of kin, a bond with security, conditioned for his refund- 
ing Ids rateable pari of any debt or debts truly Qjving by 
tlw deceased, which shM be afterwards stud for and reoo^ 
veredf or otherwise duly made appear. If the legatee is 
liable to pay interest, he is in a worse condition than^a 
common bailee : for if by accident he lose his legacy, or 
it be destroyed, his liability will still continue ; whereas 
a reasonable degree of diligence and care in keeping the 
property bailed, would excuse him from any liability fott 
the loss or destruction of the property bailed. 

Are there any circumstances in this case which filter 
the general liability of the legatee i The case states, 
that the executor gave notice of an existing debt, called 
on the legatee to^ refund his rateable pai*t, and tlie lega- 
tee refused. The act of 1789 never intended that tbie 
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JI7I.T, 1811. legatee should be obliged to refund simply opon the de- 
mand of 'the executf)r; he shall refund << when debts 
shall be sued for and recovered, or otherwise duly made 
Smith, appear." The difficulty in the case arises from the 
meaning of the' words ** duly made appear." Do they 
mean a mere exhibition cif a demand by a creditor i Such 
a constmction would lead to ruinous consequences. A 
claim will often be unliquidated, so that the executor 
cannot tell how much is due : doubts may also exist as 
to the justness of the demand made. It can only be in 
cases where the ju%tness of the debt and its amount caa 
be made duly^to appear, that the legatee is bound to re- 
fund upon a mere demand. Ttie case does not state 
whether the debt, of which the legatee was called on to 
refund his rateable part, was of this description ; and 
• until this fact appear, the Court cannot say whether the 

legatee has been guilty of any default in not refunding' 
upon the demand of the executor. 

«9. HendersoUf for the executor.-— The executor is liable 
for the assets which come to his hands ^ and It is imma- 
terial how the assets arise ; whether they be the original 
estate on band at the death of the testator, or the in- 
, crease Qf that estate. He is liable for money out at inte- 
rest, and the intei*est which accrues after the testator's 
death. He is liable for the slaves on hand at the death, 
and their increase afterwards, and also for the hire of 
the slaves up to the time that he delivers them to the 
legatee. 1?iie liability of the executoi* is not confined to 
the increase of the estate up ,to the time of delivering it 
over ; for the act of 1789 only intended to benefit the 
legatee, by enabling him to get his legacy earlier : it 
/ did not intend to impair the rights of creditors. Hew 

' stood* the rights of creditors before 1789 ? Sui*ely their 
rights and the executoi*'s liability were co-extensive 
with the estate out of which their claims were to be sa- 
tisfied. 
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But whatever general rule the Court may think pro- ^^^» l^li 
per to adopt in relation to this subject, the legatee in 
this case. must be liable for interest. Here he iva^ duly 
notified of the debtt called upon to refund^ and he refused. Smith. 
If a suit is to be brought where the executor acknow- 
ledges the justness of the debt, and has no wish to resist 
its payment, who shall suffer the consequences i Not 
the executor ; he is in no faulty he has . no assets. He 
shall sofTer who is in fault, and that is the legatee ; for 
he has ibe assets, and he has notice of a debt which is 
to be satisfied out of the assets. 

Bt the Court. — ^Tbe general liability of a legatee 
to refund is measured by the Value of his legacy ; but 
whether he sfiall be chargeable with interest upon that 
Talue, or upon any part thereof, for not refunding when 
he has notice from the executor of existing debts, and he 
18 called upon to refund his rateable part, and he refuses^ 
must necessarily depend upon the particular circumstan- 
ces of the case. If he has good reason to believe that 
the debt is just, and there be no dispute as to its amount, 
be ought to contribute his rateable part immediately 
upon demand made : and if the executor take from him 
no refunding bond, still lie ought to contribute with the 
same promptitude as if- he bad given a bond ; for here 
he is to contribute for the relief of the executor, from 
whom the creditor exacts his debt de bonis propriis* The 
refunding bond is given for the benefit and ease of the 
executor, that after two years creditors may be turned 
over to the legatees for their money : and as in cases 
where no bond is given, ^the executor shall recover in- 
imest if the legatee be guilty of improper delay in refund- 
ing his rateable part of tlie debt, so in cases where a 
bond is given, thei*e seems to be no good reason why the 
creditor shall not have interest, if the legatee has been 
guilty of such delay. But the circumstances of each 
case must be looked to, in deciding whether the legates 
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jVi.|, lail. shall be chargeable with interest. It does not apii^ar in 
the case before the Court, what were the circumstances 
atten(ling the debt, nor whether those circumstances 
Wf re made known to th6 legatee when the executor ga^e 
him notice of the debt and called upon him to refund. 
It is surely not a general rale, that a legatee shall pay 
interest ; and there not appearing in this case any pecu- 
liar circumstances to charge him, judgment must be en* 
tered in his favour upon the point sent to this Court 
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Bateman *! 

V, > From Washington* 
Bateman.J 

Oonstmction of thc^cts of 1784, ch. 10, and 1793, ch. 6, relative to 
the Mile of slaves. The object of these acts was to protect creditom 
and purchasers. The 6i*st required all sales of slaves to be ia writ- 
log : the second declared valid all sales of slaves where {Possession 
accompanied the sale. Neither of these acts apply to a case where 
the interests of a crediMf or purchaser are not concerned. A bill 
of sale or a deliveiy is necessary in every cane where their rig-hts 
are affected : but between the parties themselves, a bona fide sale 
according to the rule of the Common Law, transfers tlie property, 
and is good without a bill of sale or delivery. 

This was an action of detinue for a negro slave, and 
upon the trial the Plaintiff proved, that some time in the 

* The General Assembly, at their last Session, having directed the 
Judges to appoint one of their body to prende in the Supreme Court, 
who should be «tyled <* Chief-Justice of the Supreme Court," the 
Judges at this Term proceeded to make such appointment, when the 
Honourable Joi:( Lorin Tatlob, Esquire, was unanimously appointed. 

ym^ II. 13 . 
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Jaw. 1812. year 1804, the DePendanty in conver&ation, said that he 
had settled his dispute with the Plaintiff, and that he had 
let the Plaintiff have the negro in question in satisfaction 

Bateman. q( ^ debt of one hundred dollars, which he owed to him : 
that as the negro was small, he had agreed to keep her 
until she was ablQ to do service, or was called for by the 
Plaintiff. The Defendant had remained in possession of 
the negro ever since. There was no evidence of a deli- 
very of the negro to the Plaintiff. Upon the trial of this 
cause in Washington Superior Court of Law, the Judge 
. informed the Jury, that to pass a title in a slave, there 
must be either a bill of sale or a delivery of the slave* 
The Jury returned a verdict for the Defendant, and a 
rule was obtained by the Plaintiff upon the Defendant^ 
to shew cause why a new trial should not be granted^ 
upon ihe ground of misdirection by the Coui't. The 
case was sent to this Court upon the rule for a new trial ; 
and - 

Tayjlor, Chief-Justice^ delivered the ^pinion of the 
Court : 

y The question in this case depends upon the true con- 
struction of the act of 1 79^9 ch. 6, to ascertain which, it 
is necessary to consider the act in connexion with that 
of 1784, ch. 10, the seventh section of which it is its pro- 
fesscd object to amend and explain. The preamble to 
that section declares, that many persons have been iti" 
jured by secret deed? of gift to children and others, and 
, for want of formal bills of sale. The enacting clause 
provides, that all sales of slaves shall be in writing, and 
tliat they, as well as deeds of gift, shall be recorded* 
The exposition of this law, made soon after its passage^ 
and generally acijuiesced in since that period, was, that 
the design of tlie Legislature being to protect the rights 
of creditors and purchasers, the want of a written trans- 
fer could be set up against the validity of a sale, only in 
cases where the rights of those persons were to be affect- 
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ed ; that as between the parties to the transaction^ it J^ir. 1812. • 
'Was valid and effectual, although made by paroL The *i^^v*K«/ 
act of 1792. having the same object in view, dispenses «•♦:"••* 
with the necessity of a bill of sale in every case, niayi« Batemam 
festly under the impression, in the framers of the law, 
that the rights of creditors and purchasers might be as 
efiectually guarded, by su|jeradding delivery to the Com- 
mon Law mode of selling a chattel, as by a written evi- 
dence of the sale. The expressions of the act are, *' that 
bona Jide sales of slaves, accompanied with delivery," 
and which would have been good before the passing qf 
the act of 1784, shall be held valid. But a bona Jide safe 
without delivery, would have been held good at Common 
[Law ; and if the Legislature designed to alter the Com- 
inon Law mode of transfer, they might have effected that 
object by a simple repi&al of the clause in question. It 
was believed either that a delivery was necessary to the 
validity of a Common Law sale, or the delivery was 
substituted in lieu of the bill of sale, for the sake of cre- 
ditors and others. The first supposition is inadmissible ; 
and in adopting the latter, we must apply to the act the 
same principles of construction which have governed the 
decisions of case^ arising' under the act of 1784. Hence 
it follows, that a delivery is necessary in all cases where 
the rights of creditors or third persons are affected ; but 
between the parties themselves, a bona Jide sale accord- 
ing to tire rule of the Common Law, efiectually transfers 
tbe property ; and the sale in this case being of the lat- 
ter description, the rule for a new trial must be made 
absolute. 
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Jam. 1813. 

The State 1 

V. > From Warren. 

Washington, a slave* J 

Under the act of 1807, ch. 10, a slave convicted in the Countjr Comt 
of any oiFence, the punishment of which extends to life, iimb or 
member, is entitled to an appeal to the Superior Court ; and if such 
appeal be prayed for and denied, a writ of certiorari is the proper 
remedy to bring up the case to the Superior Court, where there 
shaH be a trial de novo. 

At a Court of Picas and Quarter Sessions held for the 
County of Warren, on the fourth Monday of February^ 
A. D. 1811, Washington, a negro slave, was charged 
with the crime of rape, before that time committed upon 
the body of^Elizabctli Beasley, of said county, and was 
found guilty by tlic Jury : and at May term of said 
Court, he being brouglit to the bar, and it being de* 
manded of him why sentence of death should not be pro* 
iiounced on hi'm, Robert H. Jones, his counsel, shewed 
for cause, 1st. That he being tried for the offence before 
the Justices of the Court of Pleas and Quarter Sessions 
on the fourth Monday in February preceding, it was in* 
<:ompetentfor any other or subsequent Court to pro«» 
nounce judgment : 2dly. That the verdict of the Jury 
did not correspond with the charge : nor did it suffi-* 
ciently appear by the verdict that the person therein 
mentioned was the pei*son described in the charge. 

The charge was in the following words, to wit : 

•* Warren County Courts February Term^ 1811. 

** Negro man, Washington » the property of Oliver Fitts, Esquire, 
stands charged tliat he the said Washington, on the 15th day of Fe- 
bruary, 1811, with force and arms, at the county of Warren, in and 
upon the body of one Martha Beasley, (spinster,) in the peace of God 
and tiie State then and there being, violently and feloniously did make 
an assault, and then and there the said Martha Beasley, against the 
will of her the said Martha Beasley, feloniously did ravish and carnally 
knaw ( against the form of the statute in such case made and provided^ 
and against the peace and dignity of the State. 

WM. MILLER, Att'y Vor the State." 
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The finding of the Jory was in the following words r ^^^^ ^^13. 
** Find the Defendant guilty/' V.i-^'VX^ 

The # State 

The Court were of opinion, that the causes shewn '^^ 
were not good and sufficient, and sentence of death w>u9 Wa«hingtoii. 
pronounced upon the slave* His counsel prayed an ap^ 
peal to the Superior Court, which was denied. He then 
moved for a writ of error to reverse the judgment, and ^ 
this motion was disallowed* Oliver Fitts, the owner of 
the slave, made an affidavit setting forth the foregoing 
facts, .and applied to his honour Judge Henderson for a 
writ of cei*tiorari to have the proceedings removed into 
the Superior Court, and the Judge granted the writ, • 

and also a supersedeas : and the case was sent to this 
Court upon the following points : 1st* Whether it was 
comiietent for the County Court, at May term, IB 11, to 
pronounce sentence of death, the conviction having taken 
place at February term preceding? 2d* Whether the 
writ of certiorari will lie in this case ? (and this neces- 
sarily involved the question. Whether the County Court 
acted rightly in refusing the appeal prayed for ?) And 
Sd* Whether a trial de novo is to be had in the Superior 
Court ? 

Upon the second point, the Court were divided in 
opinion* They were unanimous in the opinion that the 
County Court had the right of pronouncing sentence pf 
death at May t^rm : and that if a trial was to be had in 
the Superior Court, it must be a trial de novo. 

As to the second point, all the Judges, except his 
honour Judge Hall, were of opinion, that the slave had 
the right of appealing to the Superior Court from the ' 

Terdict and judgment in the County Court ; and that as 
the appeal bad been denied when prayed for, the writ of 
certiorari was the pnoper remedy in the case for the'pur- 
pose of having the proceedings in the County Court cer* 
tified to the Superior Court, that a trial de nov0 might 
there be had* 
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jAir. 1813. Hail, Judge, contra. — I readily agree with my bre- 
thren, that the County Court next subsequent to that aft 
which a verdict had been rendered against the prisoner^ 
WaabiDgton. ju^d a right to pronounce judgment upon such verdict. 
I aldo agree with the counsel for the prisoner, that where 
a slave was tried upon a criminal charge, by a special 
Court created under the act of 1791 or 179S, it was not 
competent for any other than such special Cojirt to pass 
judgment against him ; because such Courts only sat 
from time to time, as occasion required ; each Court 
was distinct fmm the other. Besides, not being Courts 
, whose records and proceedings were directed to be pre- 

served, it was im|JossibIe for a subsequent Court to know 
with certainty what a former Court had or had not done. 
This is not the case with the County Courts. A record 
is made of all tlieir proceedings, and it may be seen with 
the greatest certainty what has or has not been done* 
If so, no mischief can result from one Court doing tliat 
which it sees another Court has omitted to do, but which 
it ought to have done. In additon to this consideratiobt 
it is to be observed, that the County Courts have their 
regular terms throughout the year, and although the in- 
dividuals who hold them are not the same at different 
times, yet in contemplation of Law, each is the same 
Court, and must be so considered as long as the law 
creating them is in force. 

But a strong argument has been attempted to be drawn 
from the act of 1794, ch. 11, which declares, ''that i% 
shall be tlie duty of the County Court, when sitting on 
the trial of any slave or slaves, or of three justices when 
they shall be sitting on such trial, to pass judgment,'^ 
ftc. But let us enquire what was tlie cause of passing 
that act. By the act of 1793^ ch. 5, (by which the be- 
nefit of trial by Jury was extended to slaves,) the duty 
of the Jury, and of the Court under whom they acted, 
were not distinctly defined ; and the act of 1794 was 
passed for the purpose of pointing out the province of 
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eacb^ and as I view it, for no other purpose. And al- J^* I812. 
thoagli the Legislature have used tlie words ** when siU ^-^^v^V^ 
ting on the trial of any slave" Ike, yet I cannot give \ ***^ 
to these words, when connected with the other words Washington. 
of the act, and with other acts passed upon the same 
subject^ the construction contended for ; that is, that no 
subsequent County Court had tiie legal power to pass 
sentence against the prisoner Washington, but that that 
exclusively belonged to the Court who presided when 
the verdict was rendered. 

If, then, the Court possessed such power, bad the pri- 
soner a right to the benefit of an appeal or writ of error i 
It is with reluctance that I dissent from the opinion en- 
tertained by my brethren on this point. I shall endea- 
Tor, however, as it is my duty to do, to assign my rea- 
sons for this dissent. The first act of Assembly that 
relates to the trial of slaves for crimes or misdemeanors^ 
was passed in the year 1741, ch. 24. The 48th sectioi^ . 
of that act empowered three justices of the peace and 
&ur freeholders, owners of slaves, upon oath to try all 
manner of crimes and offences that should be oommitted 
by any slave, &c. at the court-house of the county, and 
to pass such judgment upon such ofiender, according to 
their disci*etion, as the nature of the crime or offence 
should require. ;The same section also directs the man- 
ner in which such special Court should be convened^ 
when occasion might require it. The next act passed 
on tliis subject was passed in 1793, ch. 5. By this actf 
the benefit of the trial ,by Jury was extended to slaves 
charged with oflences, <' the punishment whereof extends 
to life, limb or member.'' It will be of importance to 
bear in mind, that by this act the SheriflT is directed to 
convene a special Court, to wit, three justices of tlie 
peace and a jury of good and lawful men, owners of 
slaves, to tiy slaves charged with such ofiVnces, provid- 
ed that the County Court shall not meet within fifteen 
days from the time of commitment of such slaves. The 
third act on this subject^ was passed in 1794, clu 11^ 
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Jan. 1812. which declares that it shall be the duty of the Jary to 
^'^^^^^^ give a verdict of guilty or not'^ guilty on the evidence^ 
^ &c. ; and on the verdict so given, it shall be ^he duty of 

Washington, the County Court, when sitting on the trial of any slave 
or slaves, or of three justices when they shall be so sit- 
ting, to pass judgment on such slave, &c« The fourth 
^ and last act on this subject, was passed in the year 1807^ 

ch. 10. This act i*epealed all others which authorised 
Courts to be spedally convened for the trial of slaves 
charged with offence^* and declared that in future all 
such offences should be tried at the regular terms of the 
County Courts, under tlie same regulations and restric-^ 
tions as by law were then directed. 

I have thought it important in this case, that all the 
acts of Assembly on this subject sbould be brought into 
' « view. It* has not been contended, nor would the ground 

be tenable, that an appeal or writ of error would lie from 
^ny s|)ecial Court ci*eated by act of Assembly : because^ 
in the first^lace, in none of the acts is an appeal or writ 
of error spoken of; secondly, because the act of Asseoi- 
bly, commonly called the Court Law, which declares, 
** that if either Plaintiff or Defendant shall bcf di^atis- 
fied with any sentence, judgment or decree of the County 
Court, he may pray an appeal," was passed in 1777, 
long after the act of 1741, whidi first established the 
special Courts ; and thirdly, because the act of 1777 
speaks of appeals and writs of eri*or from the County 
Courts only, to the Supeiuor Courts. However, if such 
special Courts should transcend the limits prescribed to 
them, no doubt there ought to be a correcting power in 
the Superior Courts^ and such power they certainly pos- 
sess* 

But it is said, that since the act of 1B07, which di- 
rects that slaves charged with offences shall be tried at 
the i*egular terms of the County Courts, the prisoner is 
entitled to an appeal or writ of error, because the act of 
1777 gives the benefit of an appeal or writ of error to 
any person, Plaintiff or Defendant, who may be dissa- 
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tisfied with any sentence, judgment op decree of the Jaw- 1^1^- 
County Court. This seems to be the ground on which ^•^^V'K^ 
ttic al^fetfment for the prisoner rests. With a view to ,,. 
ascertain tte meaning of the Legislature, let us examine Wuhimtoih 
the act^'of \T9S and 1794, hefoi*e mentioned. By the 
former,'ki case a slave were coimnitted within fifteen 
days before the sitting of the County Court, ^aach slave 
must be tried by the County Court at its regular term, 
and iloi by a special Court But if sach sAave Vras com* 
mitted to jail more than fifteen days bcfoi*e the sitting of , 
the County (!!ourt, the Sheriff is directed to^convene a » 
special Court, to wit, three'^JAstices and a Juty^ &c« a» 
is evident from the act of 5794, which says, **that on 
the verdict of the Jury it shall be the duty of the CoumJtg 

*C^urf, when silting 'on the tr'ralof iny slave or slaves^ 
or of three Justices when they shall be sitting on any 
sach tHal/Ho pass judgment^ &c« agreeably to law. The 

'Legislature^ fn deilhing the duties of the Courts and Ju-- 
Hes, In this act, sfieak of the County Courts as well as 

' ^e fhret Justices ; by which I understand them to mean 
special Courts convened by the Sheriff t because it de- 
.pendcd on circumstances, whether the trial might be in 

"^ the one Court or the other; and I suppose that each 
,€>rfdrt, as to the trial of slaves, possessed precisely the- 
iiame powers. But if an appeal from the County Coi|rt 
be a matter of right, or if such Court is bound to grant 
d writ cif error when asked for, what would be the con- 
•sequencc i A slave is committed to jail for a capital of- 
fence, morethah fifteen days before the sitting of the 
County Court; another is committed to jail upon a si* 
milar chargei within fifteen d'ay^ of that time : with res- 

' pcct to the first, there miist be a »|>crisil Court convent ; 

'Ihe latter mfistlje tried in the County Court. Is it likely 
that the Legii^lature intended, the one tried in the Coun* 
Xy Court should be entitled to an appeal or writ of error, 
and the othl^r should be deprived o( this right i By the 

- kct of ir4l»'' the trial 6f states was entrust^ to a spacial 

Vo». II. 14 
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Jav. 1812. Court, consisting of time justices and four freeholders^ 
^^"^^''^^ By the act of 1793, a Jury was substituted in the place 
V. of the four freeholders ; but in case the slave vf^B com- 
Washinjton. ^i^ted to jail within fifteen days before the sitting of the 
County Court, Uien such County Court was sHl^tituted 
in the place of the special Court* It never coiiid be in- 
tended that sujch County Court should, as to the trial of 
slaves, possess more or less power than three justices, in 
case they .had' been convened as a special Cour^.Jj^y the 
Sheriff, so.tliat the slave tried in the County Court 
• / should have more privileges than if he had been tried in 
a special Court If he ^^14 not move his case by way 
of appeal from the one Court, he certainly could not from 
^ the otl^er. 

But the act of 1807, it is said, gives the right of apt 
peal by implication. Let us /examine this act. It de- 
clares that all slaves charged with criminal offences, the 
punishment of which extends to life, limjb, or member, 
shall be tried at the regular terms of the County Court, 
&c. under the same regulations and restrictions as by 
Law there directed. The only effect of this act, and its 
sole purpose, were to do away the necessity of convening 
special Courls. But the same powers which those spe- 
cial Courts possessed and exet*eised, and t^e same pow- 
ers.which, before the passing of that act, the County 
Courts possessed and exercised, in case a slave was com- 
mitted to jail within fifteen days of ttie sitting of such 
Court, were by tlie act of 1807, transferred to the County 
Courts, at their regular terms* • 'i'he act, is express, that 
the trials shall take place under the same rules, regula- 
tions and restrictions as by Law ttiere directed. The 
Legislature liad some reason for passing this act, and 
probably it was, that greater notoriety -might attend the 
trial, and that iitipartial justice might tliereby be more 
certain to be administered* But I think the object could 
not have been, to give to the slave so triecl^ a right to 
appeal* V tliat ]bia4 be^i^ ap|0bject> the Legislatiire 
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would have so expressed their meaning. ^ It is therefore Jaf. 1812. 
* my opinion, tliat no appeal lay from the Special Coarts V^V^.^ 
' created by the ^ct of 1741, continued with some altera- ™*'^^^*® 
tion by the act of 1793 ; or from the County Courts, Washing^ii. 
which had jurisdiction to try slaves committed to jail 
within fifteen days of the time of their sitting : and tiiat 
' tlie County Court of Warren did right in refusing an 
appeal in the present case ; because they possessed only 
the same powers, and stood precisely . in the same situa- 
tion, as to the trial of slaves, witli those Courts which 
preceded tbeln. 
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Thomas HoUowell - H 

John Pope and William Pope, devisees ] 

of John Pope» deceased. ' J ' 

statute of Limitation8.^Whether the ict of 1789» ch. 33, hara ^ de- 
mands of creditors against ilie heirs and devisees^ aa well as a^^unst 
\ executors and administrators. A. having' given his bond to B. for a 

certain sum, and therein bound his heirs, &c. devised his lands to 
C. B. broHght an action ff debt against C, the devisee, "who pl^^ad- 
ed in l^ar the act of 1789, ch. 23, and that the executor ha^ advertis- 
ed agreeably to that act. The action was not brought within two 
yean after the qualification of the executor. Held, that the plea 
/ shall not avail 6. ; for 

1. The words of the act do not provide any limitation to suits brought 
agunst heirs or devisees ; nor 

3. Are heirs and devisees witliin its equity and spirit. The act of 1715 
i^as designed to protect the heir^ and every part of the estate, from de- 
mands of creditors; and therefore fixes the tkath of the debtor as 
the period from which the time is to be computed, and does not re- 
quire the demand to be nuule of the executor or administrator, but 
leaves the enquiry ** from whom shall the demand be made ?" to be 
determined by the nature of the debt itself. If by the nature of the 
contract the heir is liable, the demand may be made of him, or o the 
^ executor. If the heir be not liable, the demand must be made of 

the executor only. 

The act of 1789 was designed to protect the executor or administra- 
^ tor from such demands as he alone is liable to in the first instance, 

or such as the creditor may elect to enforce against him ; and there- 
fore fixes the qualification of the executor or administrator, as the 
period from which the time is to be computed, ^ 

I This was an action of debt against the devisees of 

John Pope, deceased^ on a bond given by the said John 
Pope, to the Plaintiff, Thomas HoUowell. The Jury 
found the following special verdict, to-wit : '< That the 
bonc^ declared oh, is th^ act and deed of John Pope, the 
devisor of the Defendants, and that they have lands by;, 
devise sufficient to discharge the same. That the execu- 
tors of John Pope, deceased, duly advertised the death 
of their testator, according to \\k. directions of tiie act of 
}789^ cb« 23, and the PlainrTiiB; at the time the said bond 
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^as. e^f^nted, and ever since, has been an inhabitant of ^^'* ^^3, 

this State; and that this/suit was not institutes! within ^"^V^.^ 

two years fro?n the qualification of the executore* But ^ ^^^ ^ 

whethjer the Plaintiif he barred fi*om a recovery by the ^/>p^ 

said act of 1789, the Jury pray the advice of the Court, 

If the said act is to be considered as extendiuj^ to jc^^nn^ 

against lieirs and devisees, they then find for the Dc^ 

fi^iklaut ; but if the act is to be confined only to suits 

a^iust executors and adnunlstrators, they then find for 

the Plaintifit and that the \>ond was not paid at or after 

the day,*' 

TATX.0R, Chief- Justice, delivci-ed the opinion of the 

Court : 

It is very clear that the words of the act of 1789. ch. ^ 
2$9 do.UM^b provide any time of limitation to suits brought 
Against devisees, nor can the Court, after an attentive 
consideration pf its equity and spirit, distern any satis- 
factory ground on which such a construction can be 
rested. The creditors are required to make demand^ 
ip^ithin the tini» limited, against the executor or admi- 
nistrator from whose qualification the period is comput* 
ed^; a provision necessarily implying that the claims 
must be of that description, which the representatives of ' 
the |)ersonaI estate are, in the first instance, liable to 
pay^v But where a creditor having a direct remedy, 
^vhich he chooses to enforce against the heir or devisee, 
from a belief that the real fund is either more solvent or 
more accessible than the personal one, it is difiicult to 
imagine a reason why he should be compelled to make a 
demand of the executor or administrator; or why It is 
necessary for him to take notice of th&time of their qua- 
lification. 

The whole act relates either to the proving of wills 
and.granting letters of administration, or to tfie recove- 
ry of such debts as are to be paid out of the personal 
estate. It points to the convenience of tliat class of cre- 
ditorsy and to the safety and protection of executors and 
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jav. 1812. administrators after a certain {leriod, provided they per* 

V^V^^ form specified duties, intende<I to apprise creditors of the 

Hollowell^ dcatli of the testator or intestate, and to secure the per- 

Poj)e. sonal assets^ so that they may be forthcoming to their 

demands.' 

It is worthy of remark, that at the v^ry same session, 
a law was passed, which, for the fii*st time rendered de- 
visees liable to the payment of debts. So that had the 
Legislature designed to extend the limitation to them and 
to heirs, they would probably have done so in express 
:tcrms ; and as the whole subject was bi*ought under view^ 
as^wert the alteration of the law on such a material 
point, as the'time of limitation prescribed by the act of 
1715, the omission can scarcely be ascribed to inadver- 
tence. The act of 1789, professes to supply the defici- 
ency of the act o^ 1715, in which tlie limitation is ex* 
pressed in terms essentially different. It fixes the death 
of tiie debtor as the period from which the time is to be 
M computed ; uor does it, like the act of 1789| require the 

demand to be made* of the executor or administrator ^ 
thereby confinii^g the operation of the la*^ to such debts 
as they are liable to bo sued for. Prom whom the de- 
mand is to be made, mast, undei* the act of 1715, be de- 
termined by the nature of the debt itself; it may be 
made of the heir, if he is liable by the nature of tlie con- 
tract ; it may be made of the executor or administrator, 
if the Creditor will not or cannot pursue the heir in the 
first instance. So'that in this view of the subject, there 
is no conflict between tlie two laws, which being intend- 
ed to promote diflerent objects, may well stand together. 
The act of 1715, was designed to protect the heir and 
every part of the estate, from demands of whatsoever 
kind or nature ; the act of 1789 was intended to protect 
the executor and administrator, from such demands as 
they alone are liable to in the first instance, or such as 
the creditor may elect to enforce against tliem; 

That there should be a diversity of opinion as to the 
repeal of the act of 171 5^ between this Court and the Sii- 
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preme Court of the United States, we cannot but regret ; ^^^* i^^^ 

and if authority were a proper arbiter on such a ques- 

tion, there is none to which we could flubinit with more 

pleasure ; because we liighly estimate the talents and in-' Honi(|»>. 

tegrity vrhicji ador^ that Bench. But the exposition 

and construction of the legislative acts of this State, will 

be souglit for and expected in tliis tribunal, by the citi- 

sens of the State ; and wc are bound to give that Judg- 

ment which the best exercise of our own understandings 

Mrill enable us to pronounce. — Let there be judgment for ' 

the Plaintiff. 



Caleb Hooton 1 

r. > From Lenoir. 

William Holliday. J - 

A. borrowed of B. $^00, and to secure, the payment thej^eof, pledged 
to him ft negro slave, whose services were worth $60 per year. A. 
paid B. the money borrowed, and B. delivered to him lb e slave. A. 
then demanded of B. satisfliction for the services of the slave during 
the lime B. had him in possession, and upon B's refusal to pay, 
brought suit and declared, 1st, upon a quantum irit^V, and 2d, for 
' money had and received. He U entitled to recover ; and the mea- 
sure of damages is the excess of the value of this slave'a services 
above the interest of the sum borrqwed. 

•Equity win always make the mortgagee account for the rents and pro- 
fits of an estate which he has in possession ; and to establish an op- 
posite doctrine in the case of pledges, where the profits exceed the 
interest of the money lent, would furnish facilities to evade the sta- 
tute against usury, 

^Vherever ft man receives motiey belonging^ to another, without any 
valuable consideration given, the law implies that the person r^ 
ceiving, promisi^d to account for .it to the truq owner ; and for » 
breach of this promise, an action for tnoney b.^d and received, lief. 

Henry Taylor, by his will, dated Slst November^ 
1799, bequeathed to his daughter Imeif a negro slave, 
named Harry. In March, 1900, Taylor borrowed of 
William Holliday, the Defendant, one hundred pounds, 
and to secure th9 imyment thereof, emcttt^d the follow - 
inif deed^ yiz» • 
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Houton " Know all men by tlu-se presents, that f, Henry Taylor, of the State 

V, and County aforesaid, have, for and in consideration of the suna of tWo 

HoUiday. hundred dollars, to roe in hand paid by William HolUday, of the saB 

State and County, the receipt whereof is hereby fully acknowledged* 

bargained, sold and delivered, and by these presents do bargain, sell 

and -deliver, unto the said William Holliday, one ncLjro man, named 

Harry, to him, the said Holliday, his heirs, and assig'iis, forever : and 

I, th^ said Henry Taylor, do, and will warrant the title of said neg^r^, 

free and clear from myself, my heirs, executors, administrators, or as- 

' signs. In witness whereof, I the said Taylor, have hereunto set my 

hand and seal, the 18th March, 1800. 

<*The condition of the above bill of sale is such, that if the said Hen- 
ry Taylor, his heirs, executors, or administrators, do and shall well 
and truly pay to the said *ViIliam Holliday, or his heirs, on or before 
the 25th dayi^iof December next, the sura of two hundred dollars, then 
the above bill of sale shall be null and void ; otherwise remain in full 
force until tiie said Taylor do pay the sum of two hundred dollars. 
Signed, sealed, and delivered, the day and year above written. 

•« HENRY TAYLOR, (SXAI..) 
'♦Teste, TiTTs Carr." 

Taylor died in April, 1800 : his will was duly proved, 
and. Micajah EdNvards, (he executor tlierein named, 
^ qualified in the same mouth. The riaintiff inteinuamed 

•"With tlic legatee, Lucy, in Apfril, 1801 ; and upon the ^ 
marriage, the executor of Taylor assented to the legacy 
of the jicgrq liarry to the Plaintiff. The negro Hariy 
' remained in the ,i>QS$es8ion of Defendant from March#« 
1800, until April, 1803^ and it was proved that his 
services were worth sixty dollars per year. 

lu April, 1803, the Plaintiff paid Holliday the sum 
for which the negro was pledged, (two hundred dollars,) 
"•and tho negro was delivered to liim. * He then demand- 
ed satisfaction for the services of the negro, which De- 
feadan|; refused to make; an'! therefore the Plaintiff 
lM*oifght i)i8 suits^nd declared, 1st, upon a qitantiim "me- 
ndtj ffu^ the ^pvioes of the negro, from the death of Hen- 
iry Taylor to the sjirrender by Defendant, in ^April, 
1803; and ^dlj, for. money had liad received by Do* 
fendant to Plaintiff's use, for the exces3 of whirf; WM 
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paid to Defendant over the sum dae of the ^money lent, ^^' i^^^ 
allowing tlie wages of the negro annually to diminish 
the debt and interest. ' 

Tlie Jury found a verdict for the Plaintiff, under the 
charge of the Court, for the sum of eighty-eight dollars, 
estimated as the wages of the negro from the time of 
Plaintiff's marriage with Lucy, the legatee, until the 
delivery, in April, 1803, deducting the interest of the 
sum loaned for the same term. It was submitted to the 
Supreme Court, whether the verdict should stand, or a 
nonsuit be entered* » 



I ^ 



TatIiOb, Chief-Justice, delivered the opinion of the 
Court: 

It has been the uniform practice of the Courts of 
Ek^uity in this State, to make a mortgagee in possession, 
account for the rents and profits upon a bill filed for re- 
demption. This is a necessat^ consequence of tiie prin- 
ciples which prevail in tliose Courts relative to a mort- 
gage, which is considered only as a security for money 
lent, and the mortgagee a trustee for the mortgagor. 
To sanction an opposite doctrine, even in the casfe of 
pledges, where the profits exceed the interest of the mo- 
ney lent, would be to furnish facilities for the evasion of 
the statute against usury, almost amounting to a repeal 
of that salutary law. Nothing can come more complete- 
ly within the legal notion of a pledge, than the slave 
held by HoUiday in the present case ; for by the very 
terms of the contract, it was so to continue until the 
money should be paid ; no legal property vesting in Hol- 
liday, who had only a lien upon it to secure his debt. 
All the profits, therefore, exceeding the interest of his 
debt, he received to the Plaintiff's use, and cannot con- 
scientiously withhold. Wherever a man receives mon^ 
belonging to another, without any valuable consideration 
^ven, the law implies that the person receiving, pro- 
mised to account for it to the true oyftnw ; and the breach 

Voi.lL 15 
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Jak. 1812. of such implied undertaking is to be compensated for ia 
the present form of action^ which is, according to Mr. Jus- 
tice Blackstone, **sl very extensive and beneficial reme- 
dy, applicable to almost every case where a person has 
received money, which ex cequo et bono, he ought to re- 
fund/' Nor is its application to cases like the present, 
without authority from direct adjudication : the case of 
Ashley v« RejfnoldSf {Strange 915,) furnishes an instance 
of a man being allowed to receive the surplus which he 
had paid beyond legal interest, in order to get posses- 
sion of goods which he had pledged. In principle, the 
cases are the same : the only thing in which they differt 
is, that in the case before us, the money was received hj 
the Defendan^t from the labour of the pledge ^ in the 
other, it was paid by the Sheriff. Let judgment be en- 
tered for the Plaintiff. 
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* 

Is^c White ^ 

V. V From Perquimons. 

Samuel Creecy.J 

A. iued B. in the County Court, and B. pleaded several pleas. The 
Jury, in rendering their verdict, neglected to pass upon some of the 
iasues submitted to them, which being moved in arrest of judgment, 
the motion waa allowed, and the judgment arrested. During the 
same term, A. moved that a venire de TurvQ issue \ which motion w^ 
allowed by th^ Court; and at the next term, the Juiy found for A. 
upon all the issues. B. moved for a writ of error, and assigned for 
eiTor, ** that a verdict had been before rendered in the same Case, 
and judgment thereon had been arrested. Writ of error dismissed; 
for. 

Although upon a judgment being arrested, the Defendant is out of 
Court, yet during the same term, the whole matter of the cause is 
under the control and within the power of the Court ; the design 
was to set aside the preceding judgment and grant a new trial. 
The mode of proceeding was informal, but the substantial thing 
done waa correct ; and the adnuniatration of justice requires that 
the records of the County Courts should be expounded, with a viev 
of ascertaining what was the object and design of those Courts. 

This was a writ of error brought to reverse a judg- 
ment recovered in Perquiroons County Ceurt. Samuel 
Creecy instituted an action of trespass qxiare dausum 
/regit, against Isaac White, who pleaded, ** iiot giiUty, 
liberum tenementumf justificatianf licence, trespass invo^ 
luntary, and tender of sufftdetit amends.** In rendering 
their verdict, the Jury responded only to the plea of 
<^ not guilty,** and assessed the Plaintiff's damages to 
ten shillings. It was moved in arrest of judgment, that 
the Jury had not passed upon all the issues submitted to 
them, and the Court allowed the motion. A motion was 
then made on behalf of the Plaintiff, that a venire fada:^ 
de novo issue ; which motion was allowed, and the wr^ 
being returned to the succeeding term of the Court, the 
case was again submitted to a Jury, who found fortha 
Plaintiff upon all the issues, and assessed his damhges to 
Itte pounds. White then bit)ught this writ of error, and 
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jj^. 1812. assigned for error, ** that a verdict liad been before ren- 
dered in the same case, and judgment thereon had been 
arrested.** 




White 
Creccy* 



Tatxob, Chief-Justice, delivered the opinion of the 
Court: 

The proceedings in this case are not so substantially 
defective as to warrant a judgment of reversal. For 
although upon a judgment being arrested, the Defendant 
is (Hit of Court, and is entitled uhdw the act to his costs, 
yet during the same term, the whole matter of the cause 
was under the control and within the power of tlie Court 
The motion for the vtnirt and the entry of it, was in- 
formal, because the preceding judgment made an end of 
the cause ; but the design was to rescind that judgment 
and to grant a new trial, which the Court might properly 
do. So if a nonsuit be awarded, the Court, by after- 
wards granting a new trial, virtually and in fact set 
aside the non-suit,'although a precise entry to that eflect 
might not have been made on the record. It is essential 
to the administration of justice in this State, that the 
County Court records should be expounded, with a view 
to ascertain the real conduct of the Court, and the exact 
history of the cause ; and if they be such as the Law 
permits, their judgment ought to be sustained, although 
the entries may not ha^e been made with the technical 
exactness which the precedents of records prescribe. 
liet the writ bo dismissed. 
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Stephen Brown 1 

V. V From Gram* ille. 

The AdmV of Blake Brady, decM J 

The act of 1800, respectioc^ horte-racing^ contracts, declares <* that all 
such contracts shall be reduced to writing and signed by the par- 
tics thereto, -at the time they are made." Under this act, a race 
may be msde on one day, and the articles of the race and the bonds 
for the money bet, may be reduced to writing and signed by the 
parties on a subsequent day ; but the contract shall not be reduced 
to writing on one day, and ugned by the parties on a subsequent 
day. 



This was an action of debt, to recover money won on 
a horse-race ; and the only question in the case was, 
whether as the race was made on one day^ and the arti- 
cles of the race, and the bonds for the'moncy bety were 
not reduced to writing and signed by the parties until 
the subsequent day^ this was such ** a reducing to writ- 
^ ing» and such a signing as are required by the act of 
^* Assembly/' 

TatIiOR^ Chief-Justice, delivered the opinion of the 
Court : / 

This case turns upcin the interpretation of certain 
words introduced into the act of 1800, concerning horse- 
racing. The words of the act are, ** that all horse-rac- 
** ing contracts shall be reduc^ed to writing, and signed 
*^by the parties thereto at the time they are made.'* 
Do these words signify that a race shalF not be made by 
parol on one day, and the writings executed on another? 
Or do they import that the contract shall not be written 
on one day, and sijgned by the parties on a subsequent 
day i That the latter is their true and rational con- 
atruction, is evident from the context and the subsequent 
part of the clause ; for a contract cannot be signed until 
it is written, and therefore it is not made until it is re- 
duced to writing* What passes between the parties in 
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, Jak. 1812. conversation before the contract is written, is carefully 
. ^■^■^^'^i^ kept out of view by the, act itself, which excludes parol 
'vT" evidence to alter or explain ; but if the written contract 
T^'^' is set abide because the parties talked about the race be- 
fore, or even made the race before, it must be done by 
parol evidence of that fact, which would be in the face 
of the ^ct. No possible mischief can arise from the par- 
ties making a race at one time, if they afterwards deli- 
berately put the terms on papcrj and sign them at the 
same time. But if tliere be any length of interval be* 
tween the writing and signing of the contract, a man 
might b^ entrapped by hastily putting bis name to a. 
contract, the terms of which might have escaped his re- 
collection. It was this inconvenience which the Legist 
lature meant to guard against, and not to destroy a writ- 
fen contract, because it liad been preceded by discussion 
' and argument as to the terms ; for such a method is cal- 

culated to prevent surprise and misapprehension. If^ 
however, it could be shewn by any induction, that the 
written articles do not form the contract contemplated 
hj the Legislature, but that the race is the contract, 
what is the consequence i It is declared to be void ; 
buMt was already a nullity, being extinguished by the 
subsequent specialty. So that whichever way it be ta* 
ken, tiie party has a right to recover. 
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Sampson Lane 1 

V. > From Craven. 

William Dudley. J 

A« ftells B's horse to C, and warrants his soundness. The sale is made 
without the privity or knowledge of B, but B. accepts the purchase 
money, at which time he is ig'norant of the warranty which A. has 
* made. B. is answemble to C, upon this warranty ; for 

He has accepted the purchase money, and ratified the sale ; and al- 
though he was ignorant of the warranty, he shall not be excused, 
for the authority to wairant is included in the general authority to 
sell ; and he ought to have enquired into the terms of the sale, and 
ascertained the extent of the liability imposed on him by his agent, 
before he consented to receive the money. 

If a. servant borrow money in his master's name, although it be done 
without the master's consent, and tlie money come to the master's 
use, and by his master's assent, the master shall be charged with it. 

This was an action on the case for a breach of war- 
ranty. William Ppitchard exchanged with the Plaintiff 
a mare of the Defendant's for a horse of the Plaintiff's. 
He was advised or directed to make this exchange by 
Charles Saunders* in the manner set forth in the deposi-' 
tion of Saunders hereafter mentioned. On the exchange^ 
Pritchard warranted the mare to be sound. Saunders 
bad neither instructed nor forbidden Pritchard to make 
such SL warranty, nor did he know of its being made. 
Dudley bad given no authority whatever, either to Saun- 
ders or Pritchard, to dispose of his mare, or to make any 
warranty of her soundness ; but he had offered a few 
days before, to exchange tlie same mare with Saun(|er8 
for a horse belonging to Saunders. After the exdiange 
was made with the Plaintiff,, tbe horse was taken by 
Pritchard to Dudley, who was then made acquainted 
with the exchange, but was not informed of the warranty* 
He was also told by Saunders that he might either hbv« 
this horse thus procured from the Plaintiff, or the horse 
of Saunders, for which he had before proposed to ex- 
change the mare. He took the horse which had been 
prMir«di Cram ib% Plaintiff. 
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jAir. 1813. Saunders, in his deposition, stated that i)i the month 
of January, 1804, the Pl^iintifT, being at his house, asked 
him if he had a mare to exchange for a horse i Saun- 
Dudley. |)ers answered in the negative, but informed him that 
Dudley had one which he would probably exchange, as 
be had oflTered to exchange a mare for a horse belonging 
to Saunders. A day or jtwo after this conversation, 
Saunders went to Newbern, and Pritchard borrowed 
Dudley's mare. He saw Pritchard, who informed him 
that propositions had passed between him and Lane, for 
exchanging the mare for Lane/s Horse, and asked Saun- 
ders whether he should trade, and upon what terms. 
Saunders advised him to make an exchange, saying, if 
Dudley should be dissatisfied, he would keep Lane's 
Liorsc, and let Dudley have his. At this time, Saunders 
bttd not informed Dudley of Lane's proposition, nor of 
his remark to Lane, tiiat he, Dudley, would probably be 
willing to make an exchange. He was influenced en- 
tirely by the consideration, that if Dudley should disap^ 
prove of the bargain, he, Saunders, could keep Lane's 
borse, and let Dudley have his. He did not advise nor 
consent that Pritchard .should warrant the mare's sound- 
ness : hei was not present at' the bargain, and Pritchard 
never informed him that he had warranted the mare's 
soundness, nor had he any reason to suspect that such 
warranty would be made or required. Afterwards in 
the same day he saw Dudley, and Informed him that lie 
had given such authority to Pritchard, and told him that . 
if be were displease^* he, Saunders, would keep Lane's 
borse, and let him, Dudk^y, have his. 
The question in the case was^' Whether the warranty 
'%){ Pritchard bound Dudley i 

TATidOBy Chief-JTiisticey delivered the opinion of tho 
Court : 

The distinction between a general and special agent 
is founded in such obvious justice, and has been to ofteS; 
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MC0g;ni86d as Law, that (}re spirit of it ought to be oh- Jav. 1813. 
served, even where the parties themselves have hat stated >^V^^ 
it in terms* A general agent binds the principal by his ^, 
acts ; but an agent appointed for a particular purpose^ l)u<U«7* 
and acting uMer a circumscribed power, cstnnot bind 
the pMrtcipal by lin act in which he exceeds his autho- 
rity. Thus, if a person keeping livery stables and hav- 
ing a hiVrse to sell* empower his servant to sell but not 
to wafi'knt, still the master would be bound by the ser- 
vant's warranty, because he acted within the scope of 
his authority, and the particular restraint upon the ser- 
raht ouglit not to affect the public. But if the owner of 
a horse were to send a stranger but with him, with a 
power to sell, btft with express direction not to warrant 
the horse, and the stranger disobeyed this direction, the 
purchaser would have a remedy against him on the war* 
ranty, but not against the owner ; because he invested 
the servant with a circumscribed authority, beyond the 
scope of which he had acted. According to this rule, it 
is cl§)ir that Dudley would not have been liable on 
Pritcbard's warranty, if he had directed him to sell or 
exchange the horse, but not to warrant him. If, on tl^e 
contrary,.he had been silent with respect to the waiTan- 
ty, and had trusted that to Pritchard's discretion, it is 
reasonable that he should be bound by it ; since it was 
within the scope of an authority to sell.; Does not Dud* 
ley's receiving the horse procured in exchange, and 
tiiereby assenting to the contrac^, place the case on the 
same ground as if he had given Pritchard a general 
power to sell in express terms, and bad said nothlTig of * * 
a warranty I '' If a servant borrow, money in his mas- * 

ter's name, the master shall not be charged with it un- 
less it come to his use, and that by his assent. And the 
sam<f Law is, if a fierv|int make a contract in his mas- 
ter's name, tbei contract shall not bind his master, unless 
it were by his master's commandment, or that it come to 
the master's use by bis assent. Bat if a man send bis 

Vol. II. 16 
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jav. 1812. efervant to a fair or market, to huj for bim certain tbinge^ 

^^"^^^^ though he comiriand him not to buy them of no man ill 

^^ cel'tain, and the servant doth according, the master abaU 

nhymoB, be charged ; but if the servant in that case buy them in 
his own nftine, not speaking of his master, the master 
shall not be charged, unless the things bought come to 
his use/' — (Doctor and Student 2360 Dudley has then 
ratified tlte contract as well as the warranty made by 
Fritcliard, by I'eceiving the horse ; and although he did 
not know of the i¥arranty, his own agent concealed it 

^ from him, very improperly, it is true, as between them- 

selves^ but such concealment ought not to alftct.the 
Plaintiff, who might have been induced by the warranty^ 
to part with his property. Dudley should have enquired 
into tlie terms of the exchange, and ascertained fully tbt 
extent of the liability imposed on him by his agent, be* 
fore he consented to receive the horse. Let judgment be 
entered for the Plaintiff. 



licmuel Long 1 

V. I From Halifax. 

I Jesse 'Rhymes. J 

By the law of this State, no one has a right to the guardianship of an 
infant, except as testamentary guardian, or as appointed, hf the 

' father by deed, or by the County or Superior Court* The appoint- 
ment of a guardian by Court, is a subject of sound discretion to tiie 
Court making the appointment, and another Court will not readad 
the appointment, without perceiving that injury is likely to result 
from it to the person or estate of the orphan. 



The Plaintiff and Defendant applied to the 
Court of Halifax^ for the guardianship of the orphan 
children of the late Luneford Long» dec. The Plaintiff 
was' the brother of the deceased^ and uncle, on the fSa- 
ther's side, to the children. No testimony was ezhibi* 
ted]fl\be County or Superior Courtj but the former 
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committedtiie gaardiatisfaip to the Defendant^ from which J^v. 1813. 
tiie Plaintiff appealed ; and the question was, who was V^V^W 
entitled to the guardianship. ^^^ 



TAtLOBy Chief-Justice> delivered the opinion of the 
Court : 

By tiie law of this State^ no one has a right to the 
guardianship of an infant^ except as testamentary guar* 
dian, or as appointed by the father by deed, or by a 
County or Superior Court. The act of 1762, regulates 
this subject in such a manner as to render unnecessary 
a reference to any prior rule. It is a subject of sound 
discretion with the Court making the appointment, 
which another will not annul witfiout perceiving that in- 
jury is likely to result from it to the person or estate of 
the orphan. !Neit|ier of these parties can be said to hate 
a right to the guaHianship ^ but as Rliymcs has been ap- 
pointedy and there is no imputation against his charac- 
ter or conduct, nothing sliewn to the l3oui*t inducing a 
belief that he may or will mismanage the estate, we must 
presume that the County Court has decided rightly. 
The appointment of Rhymes must therefoi*e be confirmecU 
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Josliua Gray ^ 

T. I* From Washington. 

Joshua Young. J 

A. gave his bdnd to B. pronumng to pay him #100, or a good work 
^orae. On the day, A. tendered to B. a good work horse, but he 
was worth only #30. This is not a compliance with his bond. He 
owed #100, and the horae which was to dischaige the debt, ought 
to have been, at least, equal in valup to its amount. 

This was aa action of covenant^ brought upon the fol- 
lowing writing obligatory, to-wit : 

** Fifteen months after date, we, or either of us, do promise to pay or 
^- cause to be pud ynto Joshua Gray, or order, one btir.dred dollai^ 
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Jav. 1812 *< cimency, or a good work hone, for value receiTed.>**Witnefli ovr 
** hands And seals this 3d September* 1808. 

"JOSHUA TOUNG, (Seal.) . 
*«C. LEAHY, (Seal.)" 



Gray 

Teung. 



Tiie Defendant pleaded among other pieaa, ^^ tender 
and refusal :^^ and the Jury found that on the day men* 
tioned in the s^d writing obKgatory, the Defendant did 
tender to the Plaintiff a good work horse, and that Plaiii- 
taff refused to Accept the horse ; that the horse so ten-* 
dered was of the value of thirty dollars only ; and whe- 
ther such a tender was a performance of the covenantt 
they submitted to the Court. 

Tatlob, Chief-Justice, delivered the opinion of the 
Court: 

The evident intention of the parties, as well as the 
justice of the case, cannot be mistaken. The bond could 
have been satisfied only by tlie payment of one hundred 
dollars, or tlie delivery or tender of a horse of that va- 
lue ; and requires the same construction as if the debtor 
had promised to pay one hundred dollars in a horse or 
any other specific property. The value in property 
which he is bound to pay is to be measured by the amount 
of the debt, and must be at least equal to it. The con* 
' tract might hav^ been susceptible of a different consti*uc- 
tion, if the money had been inserted in the nature of a pe^ 
salty; but there is nothing in the instrument where 
such an inference can be derived. — Judgment for the 
Plaintiff, 
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Jav. 18U. 



Peter Brown *! 

V. vFrom Rowan. 

Samuel Beard. J 

A» being seised of a hoiue and lot ii» town, and also of two tracts of 
land, devised, that his « executors y should sell one of the tracts of 
land and his house and lot in town, for the purpose of paying his 
debts ; that his widow should have the other tract during her lite, 
and at her death, that should be sold, and the money arising there- 
lh>m be equally divided among his children then Jiving. The exe- 
cutors sold one of Ihe tijpusts, but not the house and lot; and one of 
them dying, the survivor sold part of the other tract. Held, that 
this last sale was void, because the executors had by the first sale 
executed the power devolved on them by the will. One tract be- 
ing sold to pay debts^ the other was to be reseryed ibr the childi'cn. 

Tills was an action of trespass giuire dausumfrtgit, to 
which the Defendant pleaded ** the gener/d issue^'^ and 
<< liberum tenemmtumJ^ Michael Moor being seized of 
the lands in question^ made his will duly executed to 
pass his real estates, wherein he devised as follows, to- 
.wit : ^* I devise that my executors may (so soon as they 
can convenientlyt and to advantajs^,) sell my dwelling- 
iiooee intown, together with the 170 acres of deeded 
land adjoining Barbarie^s lantU out of which they must 
pay off the remainder of my debts, should any remain : 
and any balance that should remain, after paying my 
debts, I desire the same may - be disposed of in the best 
manner, at th*e discretion of my executors, for the ad- 
vantage of my children* Item — Should it not be in the 
power of my executors to sell the house and land before 
mentioned^ then my desire is, that they sell the tract of 
land I bought from Frederick Getzcha, to be employed 
jn manner before mentiooed ; but I should rather wish 
the first to be sold. Item — Whichever of the premises 
remains unsold, my will is, that my wife shall have the 
same during her widowhood. At her marriage or death, 
I devise the same to be sold to the best advantage, and 
the money arising from the sale thereof to be equally 
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^ Jat. 181$. divided amoifg all my childi*en that shall then be alire.^ 
^^"^^"^^ The testator appointed %usannaii Moor and Gasper 
Brown {[^{^ j^ executriz and executor of his will, who qualified 
BMfd. and undertook its execution. Some time after the death 
of the testator, the executors sold the tract of land which 
the testator purobased from Frederick Getzcha; and 
many years afterwards, Susannah Moor, then the sur* 
viving^ executrix, sold to Peter Brown thd Plaintiff, the 
land in controversy in this case, to wit» twenty-two acred 
of the Barbarie tract* and executed to him a deed* 
' Brown entered and took possession of the land. ■ Some 

time afterwards* Susannah Moor the widow died, and 
the children of Michael Moor, claiming the land after 
her deathi sold and conveyed the same to Maxwell Cham- 
bers, under whom the Defendant entered and cut down 
the trees complained of by the Plaintiff in his declara- 
tion. It was submitted to the Court to decide. Whether 
* the d^ ma^e by Susannah Moor to the Plaintiff passed 
an estate In fee or for life only : if in fee, judgment t5 
be entered for the Plaintiff; if for life only, judgment to 

be entered for tlie Defendant* 

• 

Taylor, Chief-Justice, delivered the opinion of the 
Cburt: 

The^ widow could convey only a Idfo estate in the land 
she sold to Brown, because she and the otiier executpr 
had previously executed. The power devolved on them 
by tlie will, of selling one tract. It is true they did not 
sell the house and land which the testator desired to be 
sold in the first instance ; but the direction to that effect 
is not peremptory, and if they found that inconvenient 
to be done, tbey were at liberty to sell the land bouglit 
of Getocha* But one tract being sold, and it is immate- 
rial which, the other ougjht to have been reserved for the 
uses of the will. The widow had but a life estate in it, 
' and on her death it should haVe been sold to tlie best ad- 
vantage for the use of the children. Judgment for the 
Defendant. r 



OF Nt)RTH.CAROLmA. 127 

» 

Tbe admVs of Griffith J. M'Crael 

V. \ > From New-Hanover. 

Tliomas Robeaon. j 

Vpon the settlement of a copartDenhip account between A. and B, it 
Appeared that a loss bad been sustained whilst the bCisIness was un- 
der the exclusiye management of B, who could not satisfactorily 
explain how the loss had accrued. They referred the case to arbi- 
trators, who awarded that the loss should be equally dirided be- 
tween A. and B, as there was no proof of frau4 on the part of B» 
wbpm they examined on oath. Award excepted to^ 1st, because it 
was wrong in principle ; and Sdly, because the arbitrators had pet- 
Skitted B. to purge himself of the charge of fraud, by examining him 

. on oath. Exceptions overruled. 

This was a bill filed for the settlement of a coiuirtner-* 
ship account ; and the principal question made in the 
case was^ Whether^ as a loss liad been sustained whilst 
the business was under the exclusive management of the 
Defendatitt and he could not satisfactorily explain how 
the loss had accrued* and it appearing that he had acted 
fairly and honestly* the loss should be divided or bom« 
eotirely by the Defefidant The Complainants' intestate 
and the Defendant entered into a copartnership agree* 
jaent in writing, on the 2rth day of October 1800* for 
the purpose of carrying on the business of i^etailtifg mer- 
chandize in the town of Wilmington. In this agree- 
menty among other things* it was stipulated* that after 
deducting store expenses and clerk's hire* the profite 
arising from the business should be equally shared be- 
tween them ; but there was no stipulation relative to 
losses by deficiencies* or in any other way. The Defend- 
ant managed and directed the partnership* solely* and, 
had the property employed therein in his sole care and 
tivst* One Timotliy Bloodworth was employed in the 
business as storekeeper and clerk* was intrusted with 
the care of retailing goods* and generally made the first 
entries in the books. He deposed that the goods sold by 
retail were c^]B«4 with the customary profit He hir- 
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Jav. 1812. ther swore that the store was broke* open, and roonejr 

>^^^^^^ stolen to the amount of about g73. It appeared froin 

^^ the cash account/ that more money had been paid away 

Robeson, than had been received ; and how this had happened, 
could not be explained. It further appeared, that in the 
colirse of the business, merchandize bad been purchased 
and furnished at wliolesale prices to the amounf of SB550 ; 
that mercliandize was sold at retail prices to the amount 
of 25170, and that goocis remained on hand at tiie time' 
of the di.ssolutk>n of the partnership by the death of 
M'Crae, to the amount of gi463, at wholesale prices ; 
leaving a deficiency of 95 190$. The Defendant could not 
shew how this deficiency liappened. 

The Master, in his report, not only charged the De^ 
fendant with tiiis deficiency, but with one half of the 
usual profit on the cafHtat stock, mfter deducting the 
amount remaining on iiand at the dist^olution of the part- 
nership, on the ground that the business had been under 
his exclusive management. 

U|)on the coming in of the Master's report, the parties 
agreed to refer the entire case to Ridiard Bradley and 
William Giles, and that their award should be a rule of 
Court. The arbitrators examined the Defendant upon 
oath, as to the loss M-hich the partnership had sustained, 
and he declared that he -was entirely unable to account 
for it. They mad^ the following award, to wit : 

*< It appeam that commercial bunneas was conducted on account of 
the Complainants' intestate and the Defendant, fr9m February 1800, 
without any particular articles, until October of the same year, when 
the terms on which their said concern should be conducted, were spe- 
cified in a d«ed signed and sealed by the parties, having, in its opera- 
tion, relation back to the commencement of the copartnership. It 
appears that on closing the said copartnership concern, at the death 
of Conip1ainant<i' intestate, a loss appeared ; and the point in dispute 
brtwcf n the parties is, whether this loss arising from the business of 
said concern should be wholly sostained by the Defendant, or be di- 
\'iUed between him and the Complainants. 
' *• To decide this point correctly. It seems to us that a recurrence 
shotild be had to the general principles of the laws relative to copart- 
rerahips, as they may appear modi^ed^ extended or limited in their 
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Bobeson. 



^entioBiy by the deed of the partiet regnktiDg their |iartkii]afr co- Jiv. 1812. 
partnenhip. This deed excludes the general prindples operatiiig on 
copartnership concerns, only, lst» as to the articles wherein they were 
to deal ; and 2d1y, that either party crediting out any part of the pro- 
perty Ifef the copartnership, should become individually responsible for 
tbe amount thereof* It doei not aeem to U8» that on either of these 
points any complaints or claims can be made i^inst the Defendant, 
' he having taken upon himself to account for all the debts on the 
books of the concern. 

" Whenever profits are to be equally divided, it is always implied 
that losses are to be sustained in the same proportion. It is not to. be 
presumed^ and it does^not appear from any evidence before us, that 
tbe Defendant guaranteed tbe success of the concern ; nor that he in 
any way became responable for the integrity of their clerks and ser- 
fiuits. It was well known to the Compb^jiants' intestate, at the form- 
log of the copartnership, that the Defendant, being employed in hia 
office as depu^ collector of the port, would appropriate but a very 
amall portion of his time to^eir mercantile concern^ and ought to 
have been aware of the risk of loss that would naturally attach to bu- 
finess so conducted. If he overrated the abilities, industry or care- 
fttkesa of the Defendant, as we are not possessed of any evidence of 
fraud on hia part, and he having purged himself thereof on oath before 
09^ it is not for us to remedy the effect of his imprudence, by over- 
turning every principle of law, justice, and common sense. We arc 
therefore of opinion, that the loss arising from the bunness should be 
equally sustained by the parties." 

Tbe following exceptions were Aled to this award : 
Ist That the award was improper, in making the Com- 
plainants sustain a loss on the business, which was on- 
der the special management and direction of the Defend- 
snt, and which could have arisen only from the gross 
'i^ligence or irregular conduct of the Defendant* £dl]r< 
That the arbitrators received and acted upon the affida^ 
vit of the Defendant himself, and from the facts sworn 
to by him^ undertook to discharge him fh>m his legal 
accountability. 

Tbe case was sent to this Court upon these exceptions ; 
and the Judges were divided in opinion upon the Arst 
exception. 
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jkx. isiSy Hajll, Judge, delivered the opinion of a majority oX 

^'^^'^^^^i^ the Coart : 
M'Otae 
V4 '?[f.the fact really was as is set forth in the fii*st cxcep* 

itobeioti. ^^^^^ ^^^ ^^ award made the Complainants' intestate 
sustain a loss on the business, whilst under the special 
management of the Defendant, and occasioned by his 
mismanagement, it would seem to be inequitable ; but 
the referees do not admit that to have been the fact. 
Tliey direct the loss to be divided, because from the 
books, documents and testimony adduced, it did not ap- 
^ pear to have been occasioned by the misconduct of any 
one of them. They were not bound by the Master's re^ 
port nor opinion 5 they had a right to exercise their own 
judgments, and draw their own conclusions from all tlie 
s facts of the case befoi*e tliem. Tliey pi*ofess to be govern- 
ed by the principles of Law arising out of tlie case ; and 
in this respect they seem not to have been mistaken. If 
they had been, it would be a good reason for setting aside 
their award. All the facts of the case were laidbefore 
them : if they acted honestly, (and the contrary is not 
presumed,) although the opinions which they formed 
might be diflTerent from the opinions of others formed 
upon the same evidence, that is no reason for setting aside 
their award. The first exception must therefore be over- 
ruled. ' As to the second exce^ion, it is only necessary 
to remark, that arbitrators ha\e great latitude of discre- 
tion ; they are not bound down by the strict rules of 
Law. Besides, Courts of Equity, in settling disputes 
like the present, fk*equently direct a party to the suit to 
be examined on oath. Nothing more is stated to have 
been done by tiie arbitrators by this exception f and the 
exception must be overruled. 

TATXQBy Chief- Justice, contra^ as to the first exception. 
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Sax. 18X9. 

Edward Jones 1 ' 

V. Y From Franklin. 

Martha HilL J 

Tbe iccurity to a bond for mi injiinctioii is liable, whether the injunc- 
tion he dia^ved on the meritSy or in consequence of the death of 
Gomplainanty or of hia negligence in suing out process in due time. 
For the act of 1800, ch. 9, requires Compbdnants in Equity, who 
obt^n injunctions, to enter into bond with security, conditioned for 
the payment of the sum compUuned of, upon the ^fhttion of the 
injunction. The word duiohaiwi is used In a general sen%s, and in- 
cludes every case, where, on account of any thing whatever, the 
injunction is dissolved. 

The Plaintiff having recovered a judgment against 
Henry Hill, as special bail of one Perry, Hill obtained 
an injunction to stay proceedings at Law, and gave bond 
with Martha Hill his security. The bond was in the 
form in which injunction bonds are usually taken. Jones, 
tbe Plaintiff at Law, filed his answer, but before tbe bear- 
ing of the case upon bill and answer, Henry Hill, the 
Complainant, died, and the suit abated. Jones then 
brought this enit on the injunction bond,^gaiqst Martha 
Hill the security ; and it was submitted to the Court, 
Whether the suit could be maintained ? If it could^ 
judgment to be entered for the Plaintiff; if it could not, 
judgment of nonsuit to be entered. 

Tatlor^ Chief*Justicc, delivered the opinion of thv 
Court : 

The act of 1800, ch. 9, requires Complainants in 
£quity, who obtain injunctions, to enter into bond with 
security, conditioned for the payment of the sum com- 
plained of, upon the dissolution of the injunction. The 
bond given in tliis case is within the very terms of tbe 
act, and the question is^ whether the security is liable, 
the injunction not having been dissolved on tlie merits, 
but in consequence of the death of the Complainant. As 
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Jah. idiS.. the act uses the term dissoluiicn in a general sense, it 
^'^'y^^ would not be consistent with the ordinary rules of con- 
^^^ struction, to restrain the meaning to a dissolution on the 
HiH merits, unless it could be shewn that such only were with- 
in the meaning of the Legislature, or that no others were 
within the mtschiafs intended to be guarded against. Am 
abat^nent arising from the negligence of the Complain-^ 
ant in not suing copies and process in due time, would 
seem to be clearly within the meaning of the law, when 
the injunction is dissolved in consequence of such n^li* 
^ gence : and this diews at least, that the security under- 

takes something more than that tiie Complainant shall 
substantiate his equity. To proceed a step further : the 
interposition of the security prevents the Platntiff from 
enforcing his jiidgment at Law, which he might bkve 
done, notwithstanding the deatii of the Defendant : by 
the security's means^e has lost the power of recovering 
the debt from the Defendant or bis estate : ought not the 
security then to indemniQr him ? Where an appesd is 
taken from the County to the Superior Court, the condi- 
tion of the bond is not more obligatory than in the iii*e- 
sent case, yet the ahtatement of the suit by flie death of 
the appellant and defect of i*evi?al, could scarcely be 
thought a reason for discharging ,the security from the 
bond. If the equity of the bill could have been support- 
" ^- ed, it might have been done by obtaining administration 
on the Complainant's effects, and prosecuting the suit ; 
and no one was so much concerned to do this as the se- 
curity. She. has not thought proper to take this step. 
At all events, the creditor ought not to lose his debt, 
because it has not been done. Judgment for the Plaintiff. 
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Jaw. 1812. 

John Robertson 1 

V. V From Wake. 

Robert Dunn. J 

If it ftppeftr doubtful from the hce .of an instrument, whetker the per- 
son executing it intended it to operate as a deed or a wilVit is pro- 
per to ascertain the intenlfon of such pc^n, not only from the con- 

* tents of such instrument, but also from evidence shewing how socih 
person really considered it. 

> ■ 

The only question in this case vfs^, WItether the fol- 
lowing was to be considered as a testamentary papcr^ or 
a deed of gift. The paper was written bj Joseph Fow- 
ler, at the request of Lucretia Robertson* who told liini 
at the time, she wished him to write a deed of ^ift. Af- 
ter she had signed it and' it had been attested, she re- 
quested one of the witnesses to attend at the next Court 
and prove it, that it might be recorded; and she said at 
the time, that none of tlie persons to whom she had given 
any of her property were to have it until after her death* 

** To all to whom these presents shall com&— Greeting :— Know ye, 
that I X^cretia Robertson, for and in consideration of the natural love 
and aflTectioo wliich I have and bear for my beloved cliildren hereai^- 
named, 1st. I give and devise to my son Needham Robertson, one nc^ 
gro man Essex, one negro girl named Martha, two feather b6ds, steads 
and fufniture, and one horse, to be possessed after my death. 2dly. 
I give to my daughter Nancy Dunn, one negro man named Hason, one 
ffeather bed and furniture, to be possessed after my death. 3dly. I 
give to oiy son Thomas Robertson, one negro gurl named Charity, to 
be possessed after my death. 4th1y. All the rust of my estate tliat I 
may die possessed of, I give to my three sons, Christopher, Herbert, 
aad John Robertson* In witness whereof, I have hereunto set my 
hand and seal, this leth day of Jannaiy, lt05. 

^ JLUCRETIA ROBERTSON, (Scal.^ 

'' Teste, Jo. FowLim, 

Lxo'n Cooks.** 

Uau9 Jadge, delii^red the opinion of the Court : 

If it appear donbtfal, from the face of an instrument, 
whether the person execattng it intended it to operate as 
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Robertson 
Dunn. 



jias. 181S. a deed or a will^ it is proper to ascertain the intention of 
such person, not only from the contents of such instru- 
mcnty but also from evidence shewi^ig bow such person 
really considered it — {Powell on Devises 12, and the cm- 
ses there cited.) In the first part of the instrument be- 
fore us, Lucretia Robertson gives, to her^ son Needham 
several articles, which, however, she directs hesliall not 
be possessed of until after her death. In the second clause 
she gives other articles to her d^iughter Nancy, with a 
similar |Iirection ; and in the third clause the isamc pre- 
caution is used. All tliis precaution would be useless in 
a will, Vvhich cannot take/ effect until after the death of 
the testator. In the foiirtli clause, she gives all the rest 
of her estate that slic may die possessed of, to three of 
her other children. There is nothing in this clause indi- 
cative of the way in which she intended the instrument 
to operate ; for whctlier tlie pwpcrty given by it be ^ 
gift or a legacy, its quantum is referable to her death, 
a^d cannot he sisccrtained before. It is to be observed, 
however, that in tlie first part of the instrument, she ex- 
presses that the gifts are made in consideration of lovo 
and'affection for her children ; which expression would 
be unnecessary in a wilL Sfic appoints no executors, 
nor does she use any woinls commonly used in last wills;, 
except in tlic first clause, where she uses the word devise* 
Nothing more than this slight circumstance can be col* 
lected from the writing itself, evidencing a disposition in 
her to make a will. But when we i*eflect upon the tes- 
timony adduced to shew what she herself considered she 
was doing, there can be little doubt. She called upon 
one of the witnesses to write her a deed ofgiftf and di- 
pccted him to have it recorded at the next Court ; which 
she would not have done, had she.believed she was mak- 
ing 'her will. ' The person who wrote it, considei-ed it to 
be a deed of gift. From the evidence furnished by the 
deed itself, as well as from that produced to shew the 
light in which she herself viewed the transaction, the 
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dillstrument muat be considered as a deei], and not as a ^^^* ^^^^* 
testamentary paper. ' t V^Wi/ 

State 



le State "^ 

V. >From Frauklin. 

s Nicholson.J 



The State 
James 



The overseer of a road is subject to indictment, if lie noglcct to keep 
sign-boards, as directed by' the act of 1784, ch. 14# 

The Defendant was indicted for not keeping up a sign- 
board as overseer of a road ; and it was submitted to 
the Court, whether the offence was indictable. 

HAiXy Judge, delivered the opinion of the Court : 

The art of 1786, ch. 18, declares, "that all offences 
committed or done against the purview of the act of 1784, 
ch. 14, shall thei*eafter be prosecuted by indictment in 
any Court having cognizance thereof Particular jie- 
nalties were, by the act of 1784, inflicted upon persons 
who committed the offences mentioned in that act. It is 
not necessary to enquire whetiier any of these offences 
were indictable before the act of 1786 : if doubts existed, 
they were removed by that act. The acts of 17B4 and 
1786, so far as they relate to the pi*esent subject, must 
be copsidered as one act. The constructton proper to 
be given to them, will resemble that which is given to a 
Statute, by which particular offences are created, and 
particular remedies are pointed out ; but in which, as 
to such offences, there is a substantive prohibitoify clause. 
There is no doubt that an- indictment would. lie on such 
prohibitory cause. The present case is much stronger ; 
for assimilating the act of 1786 to such prohibitory 
clause, it gives the indictment in express terms. The 
Legislature probably considered tliat the penalties given 
by the act of 1784, were not sufficiently severe to deter 



136 OASES IN THE SUPREME COURT 

jAir. 1812. persons fram committing the offences therein mentioned, 

^^^^^^'^^ and intended to give to the Court a power to punish soch 
^, offences at discretion^ when convictions should tdke place 

Nlcholtoiu upon indictments. The latter part of th€f section of the 
act of 1786, declares that << all forfeitures shall be reco- 
vered by action of debt, &c« one-half to the use of the 
prosecutor, the other half to the use of the State, unless 
the same have been otherwise provided for by the said 
, acf These latter words, on which so much reliance 
has been placed by the Defendant's counsel, refer to for- 
feitures altogether, and not to offences committed against 
the purview of tho act of 1784, as spoken of in the first 
part of tlie section. Let us, however, consider them as 
having such reference ; then ttie meaning will be, thar 
where an offence, created by the act of 1784, is provided 
for, or in other words, where a penalty is inflicted^pon 
any persoi^ who may be guilty of it, an indictment wUl 
not lie ; but had it not been provided for by such penal- 
ty, an tndfctment would lie. But it ought to be remem- 
bered, that if particular |)enaltieB had not been given by 
the act of 1784, an indictment would have lain on such 
act witbout the aid of the act of 1786; and this latter act 
can only operate in this particular, to give tlie indict- 
ment where, probably, it would not lie before ; that is^ 
to subject to indictment offences to which particular pe- 
nalties were annexed by the act of 1784. But if the 
concluding words of such section be considered as refer- 
able to forfeitures only, a plain meaning caa be given to 
them ; for it is obvious that some of the forfeitures men-- 
tinned in the act of 1784, had been particularly appro- 
priated, and some had not. On the, latter, those con- 
cluding woryls of the section were intended to operate*-^ 

— Judgment for the State. 
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£ui^nah Nichols "1 

V. V'From Pasquotank. 

Thomas Cartwright J 

A. by deed ''lent to his aster B. a negro slave and her increase, 
during her natural life» and at her death gave the said slave and her 
incMase unto the heirs of his said sister, lawfully begotten of her 
body» forever/' Held, that the slave vested absolutely in B. 

Holloway Sawyer^ by deed executed on £Oth January, 
1798^ conveyed, in consideration of love and affection^ 
to his sister Absala Sawyer, as follows, to-wit: '<I 
lend ttf my sister Absala Sawyer, the use and labour 
•f riay negro girl Lidda and her increase, during her na- 
tural life, and at her death I give the said girl and her 
iacreaso unto die heirs of my said sister, lawfully begot- 
ten of her body, forever.*' The question submitted to 
the Court was^ whether Absala Sawyer took the absolute 
tstato in tlie negro girl Lidda, or an estate for life. 

Tatlor, Chief-Justice, delivered the opinion of the 
Court: 

A rule applied to chattels, is, that where a remainder { 
is limited by such words, as if applied to realty would 
constitute an estate tail, stlie person to whom it is given 
takes the property absolutely. The deed before us does 
not permit a doubt as to the iatention of the maker, for 
the vi^ords are precisely such as would amount to an es- 
tate tail in real propei*ty. Absala Sawyer is to take 
the use and labor of the slave %pd her increase during 
her natural life, and at her death they are to go to the 
heirs of her body lawfully begotten. This is exactly the 
way in which an estate tail in lands would subsist, the 
tenant having it in his power to defeat his issue only by 
a fine and recovery^ or lineal warranty with assets. 
From the whole tenor of the deed, the legal construction 
isy that Absala Sawyer took the negro girl absolutely. 

Voii. II. 18 
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William Drew, assignee^ &c. 

V. V From 

The adm'r of Jonathan Jacocksj 

A bill of exchange drawn by B. on C. In iavor of D, was pro^/tttttd fat 
non-«cceptance. D. wrote on the bill, ** sent to F. to collect for D.'^ 
This is such an indorsement as will enable F. to maintain an action 
ag^nst B. in his own name as indorsee. But the indorsement being 
for a special purpose, F. cannot transfer the bill to another person, 
so as to give to that person a right of action agunst D, or any of the 
preceding parties. The indorsement confines the bill in the hands 
of the indorsee^ to the reiy purpose for which the indorsement was 
made. 

A bill of exchange was drawn by Defendant's intes- 
tate, on Samuel Jackson, of New-York, in favor of Con- 
way and Fortune Whittle, and protested for non-accep- 
tance. X)n the bill there was an indorsement in the 
words following, to- wit : ** Sent to William Drew, Es- 
quire, to collect for Conway and F. Whittle.'^ This ac- 
tion was brought by William Drew, as indorsee ; and it 
was submitted to the Court, whether the indorsement 
transferred the interest to Willfam Drew, so as to ena- 
ble him to maintain an action in his own name against 
the drawer. 

Tati<ob^ Chief-Justice> delivered the opinion of th» 
Court: 

No particular form of words is necessary to make an 
Indorsement ; but the name of the indorser must appear 
upon the billi and it must be signed by him, or by some 
person autiiorized by bim for that purpose. Indorse- 
ments^, however, are of two kinds, general and restric- 
tive, the latter precluding the person to whom it is made» 
from transferring the instrument over to another^ so aa 
to give him a riglit of action, either dgainst the person 
imposing the restriction, or against any of the preceding 
parties. Such an indorsement may give a bare aat^ori- 
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ty to the indorsee to receive the money for the indorser j Jak.^812. 
as if it say^ ** pay the money to such a one for my use^'' 
or nse any expressions which necessarUy imply that he 
does not mean to transfer his interest in the bill or note, Jacockt. 
bat merely to give a power to receive the money* This 
is the case before as. It is evident^ from tlie indorse- 
mentf that William Drew paid no valuable consideration 
for the note, and therefore could not sue the indorsers^ 
nor indorse it to any other person who could sue either 
them or the preceding parties. The indorsement is re- 
strained to him merely, and is to the same amount as if 
it had been, ** pay the within to my uae^^ or ** I indorse the 
within to William Drew, to collect for me." These in- 
dorsements confine the bill in the hands of the indorsee 
to the very purpose for which they were made, the in- 
dorser not meaning, eitlier to make himself liable, or to 
enable the indorsee to raise money on the bill. The ac- 
tion in this case can well be maintained in tlic pame of 
WUliam Drew. 



( 
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Jaw. 1813, 

Jacob Perry, admV, &c, 1 

V. > From Hertford. 

Jacob Rhodes and others. J 

A. bequeathed ** all his moveable estate, excepting his negroes^ to bis 
wife, till his youngest daughter arrived to the age of twentjMme 
3'ears, and then to be equally divided among his wifb and dau|^ters» 
And as to his negroes, he directed them to be hired out annually, 
till his youngest daughter attained the ag^ of twenty^ne, and that 
his wife should have the money arising from their hire till that time, 
when they and their increase were to ^e equally divided among 
his wife and daughters.*' One of the daughters died before the 
youngest of them attained the age of twenty-one years. Held, 
that her representative was entitled to a distributive share of the ne- 
groes ; for the tight vested immediately, and the enjoyment thereof 
only was postponed. 

The general rule in cases of legacies charged upon personalty, is, that 
if the legatee die bf^fore the day of payment, his representative be- 
comes entitled to the legacy, unless the will shews a manifest inten- 
tion to the contrary : and there u an established distinction between 
a gift of a legacy to a man, at, or if, or when, he attains the age of 
twenty-one ; and a le^cy payable to a man, at, or when, be attsdns 
the age of twenty-one. In the first case, the attaining twenty-one 
is as much applicable to the substance, as to the payment of the le- 
gacy, and therefore the legacy lapses by the death of the legatee 
before the tim . In the last case, tlie attaining twenty-one refeis 
not to the substance, but to the payment of the legacy, which there- 
fore do6s not lapse by the death of the legatee before the time. 

The qoestion in this csi^e arose upon tlie following 
clauses of the last will of Hardy IVitherington, deceased, 
to-wit : 

** I g^ve and bequeath all my moveable estate, excepting negroes, 
of every kind, first to my loving wife, Arcadia Witherington, till such 
time as my youngest daughter comes to be of the age of twenty-one 
years, and then to be divided equally among "m^ lovingVife and daugh- 
ters, Arcadia Witherington, Anne Witherington, Jane Witherington, 
Maiy Witherington, and Lucy Witherington, to them, their heirs and 
asrigns, forever." <* And my will is, that my executors hire out all my 
said negroes yearly, till such time as my youngest daughter comes of 
the age of twenty-one years, and the money arising from Wd hire, I 
give to my wife Arcadia Witheringtcm, to her, and her heirs and a^ 
signs, forever. And my win is, that at such time as my youngest 
daughter comes of the age of twenty-one years, all my said negroes. 
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and their increase, be equally divided ainon^ my wife Arcadia Wither- Jabt, 1813. 
Angtorif Anne Witherington, llaiy Witherington, Jane \Vitherington» ^^V^^ 
and I*ucy Witherington, to them, their heirs and assigns, forever*" Perry 

Jacob Pefpy, the Complainanty married Jane Wither- W^dcs. 
ingtoDy one of the daughters, and she died before Lucy, 
tlie j[;oangest daughter, arrived to the age of twenty -oue' 
years* Perry took out letters of administi^ation on the^ 
estate of his deceased wife, and brought this suit, claim- 
iag a distributive share of the negixies ; aiid it was sub^ 
mitted to the Courts Whether he was entitled to^ such 
share. 



•^ 



Tatlor, Chief-Justice, delivered the opinion of the 
Court: 

The substance of the bequests contained in this will, 
iflp that all the testator's personal property should be 
divided amongst his wife and daughters, when tlie young- 
est of the latter attained the age of twenty none years. 
But in the mean time, he gives all his moveable property 
to his wife, except his negroes, which he directs his exe- 
cutors to hire out yearly ,^and to pay the money arising 
from their hire to his wife. To give the hire of the ne- 
groes to his wife, till that period, is to give her all the 
beneficial interest in them, and will warrant the same 
consti*uction upon the whole will, as if the exception had 
not been introduced* In principle, then, the case cannot 
be distinguished from the case of Cofdet v. Palmer^ (2 
£q. Ca. M» pla. S7,) where J. S. bequeathed his pei*sonal 
estate to his wife for life, and gave several particular 
legacies after her death, and then dcolgred that the resi- 
due, at hei* decease and after tlie legacies paid, should 
be divided among his relations, A, B, C, and £• A. 
and B. died in the lifetime of the wife, and after her de- 
cease, the administratora of A* and B* had a decree for 
their shares ; for, by the Chancellor, " The time of pay-., 
ment is future, but the right to the legacies vested upon 
the death of the testator/' The general rule resorted to 
in cases oT legacies charged upon personalty, is, that if 
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3av. 1813. the legatee die before the day of paymenty his repreaen* 
^^■^^^^^^^ tatives become entitled to the legacy, unless the will 
^^ shews a manifest intention to the contrary : and th« 
Bhodes. Court proceed upon an establishen distinction between a 
gift of a legacy to a man, at, or if, or when, he attains 
tlie age of twenty*one, and a legacy payable to a man, 
at, or when, he attains the age of twenty •one. In the 
first case, the attaining twenty-one is held to be as inucli 
applicable to the substance, as to the payment of the le* 
gacy, and therefore the legacy lapses by^tiie death of the 
legatee before the time. In ttie last case, the attainiof^ 
' twenty-one refei*s not to the substance, but to the pay- 
ment only, of the legacy, which tlierefore does not lapse 
by the death of the legatee before tiie time* In this case;^ 
the division of the property amongst the wife and chil- 
dren is not annexed to the substance of the legacy, but 
to tlie period of the youngest daughter attaining the age 
of twenty-one years. This prescribes the time of enjoy- 
ment, but the right vested immediately upon the testa- 
tor's death. The intermediate intei'cst is given to the 
wife, doubtless with a view to the benefit of tlie children^ 
as well as herself ; and it has been held that where tlie 
intermediate interest is giveu, either to a stranger or to 
the iegatee himselfy such a case forms an exception to 
the distinction which has been stated ; because it explains 
the reason why the time of payment or division, as ia 
this case, was. postponed, and is perfectly consistent 
with an intention in the testator, that the ^legacy should 
immediately vest* The consequence of a different con- 
struction would be, that if any of the daughters died 
leaving children, before the youngest daughter came of 
age^ those children would be wholly unprovided for i 
which certainly was not the intention of the testator* 
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,U3r.l812. 

John Scott^s execatoi* ' 1 

V. . t From Halifax. 

Jordan Hill, late Sheriff of Franklin. J ' 

A. having recovered a judgment against B, sued out a writ of Jieii 
JacioB, which the Sheriff levied upon two negroes, and returned his 
levy on the execution. A. then sued out another Ji, fa, instead of 
A vemMHoni exponat. Held, that A, bj suing out a Ji» fa. after the 
jeeturn of the levy, discharged the levy, and was not entitled to a 
distringas against the SherifT to eompel him to sell the negroes. 

This was a- motion for a distringas to issue to compel 
the Defendant to expose to sale two negroes, Anaca and 

' Clary, and one bay horse, tlieretofore levied on by him, 
in virtue of an execution of Joseph Scott, assignee, &c. 
against Durham Hall and William BrickelL Tiie mo« 
tion was founded on the following facts, viz. : Joseph 
Scott obtained judgment against Durham Hall and Wil- 
liam Brickeli, in Franklin County Court at June term 
1792 ; a^./a. issued to September term, which was re- 
turned by the Sheriff, "stayed by Plaintiff's attorney.** 
Another Ji. fa. issued to December term, on which the 
Sheriff returned that he had " executed two negroes^ 
Anaca and Clary, and one bay horse, and that he bad 
not sold for want of bidders." Instead of suing out a 
venditioni exponaSf commanding the Sheriff to sell the 

' property levied on, the Plaintiff sued out to March terra 
a writ of J!, /a. which the Sheriff returned " stayed by 
Plaintiff's attorney 4" Another fi* fa. was sued out to 
June term, which the Sheriff returned ** levied on two 
negroes, Anaca and Clara, two head of horses, &c. not 
woU, for want of bidders." A writ of vendUioni exponas 
was issued to September term, on which the Sheriff ro>> 
turned " no sale for want of bidders." Another vendi- 
fumt exponas was issued to the next term, which was 
stayed by Plaintiff's attorney, and tlien a writ of/, fa. 
was issued, which was levied on some property of the 
Defendants^ and a sale being made, the property sold for- 
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j^y. 1813. ten cent9 onlj. The Plaintiff then sued otit a vfniltiioni 
exponas f commanding the Sheriff to sell the negroes j^na-, 
ca and Clary, and the bay horse» first levied on ; and in 
^^ tii6 mean time, J. Foster having been appointed Sheriffi 
he returned on this writ, that ** no such property was to 
be found/' Whereupon a motion was made, that a die* 
« tringas issue to compel Jordan Hill, the late Sheriff, who 
' had levied on the two negroes and the.horse, to sell the 
same ; and whetlier such a motion should be allowed, 
was referred to this Court. 

Tayxor, Chief-Justice, delivered the opinion of tiie 
Court : 

It may be laid down as a principle, that a levy may 
be discharged by the act of the Plaintiff. There are an- 
thorities to that effect, and the law may be considered as 
settled. When one /./a. is issued against the property 
of the Defendant, it ought either to be satisfied, or dis- 
charged, before another is sued out ; otherwise, « Rain- 
tiff might wantonly harrass a Defendant by mi^ltiplying 
executions, and sending them to different places, *and le< 
vying to an amount greatly beyond the debt. The two 
executions in this cftse are incompatible with each others 
and both cannot subsist at the sajne time. The first 
ought to have been proceeded on, and its final event 
known, before a second was ordered. The suing out of 
the second must be considered as a dereliction of the first; 
for it is to be presumed that a second would not have 
been ordered by the Plaintiff's attorney, if he meaAt to 
proceed on the first. It would be an extreme hardship 
upon the Sheriff, to distrain him to proceed on an execa* 
tion, which the Plaintiff himself has abandoned, by every 
' act short of a positive discharge. 
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JULY TERM, 1812.* 



Gales 

Buchanan & PoUok 



.} 



From Wake. 



A gives h\» bond to B. for $ 1000, payftble six months after date, witb 
interest from the date on so much of said bond as should remain un- 
paid at the end of ^xty^ days, after the siud bond became payabl^. 
This interest is secured by way of penalty, and equity will ralieve 
against it ; and where such interest has been paid, equity will decree 
it to be refunded. 

This was a bill filed in the Court of Equity for Wake 
County t agaihst Buchanan & Pollok, merchanta» of the 
town of Petersburg! in Virginia. The Complainant 
cbargedy that on or about the 12tli day of July^ 1804, 
Bobert Johnson and Robert Fleming, merchants, trading 
under the name and firm of Johnson & Fleming, with 
Andrew FlenTing, Henry Hunter and Complainant, their 
•ecoritiesy gave three several writings obligatory to one 

* The Honorable Le&nard Hendenont Esquire^ Wtf j^veated liy 
infisposttion from attending at this term. 

Toj.. U. 19 
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juLT 1812. Jacob Mordecaiy who, before either of the said writings 
obligatory became due, assigned them to the Defend- 
ants. That Johnson & Fleming made larg^ payments 

^ p^Ck? ^ towards the discharge of these bonds, and that Defend- 
ants had fiiiled to apply those payments as in good con* 
science they were bound to do, and had instituted suits 
; in Hillsborough Superior Court against Complainant, 
on two of the said bonds, and had recovered judgments 
for larger sums than in equity were doe to them. Com- 
plainant being igliorant, at the time of ^ the trial, of the 
amount of payments made to Defendants by Johnson & 
Fleming. The first bond was to secure the payment of 
two thousand doUara on or before the £Oth day of April, 
1805 ; the second bond was to secure the payment of one 
thousand six hundred sixty-two dollars and thirty-eight 
cents, on or before the 20th day of October, 1805 ; and 
tiie third bond was to secure the payment of the said 
sum on or before the 1st day of March, 1806. In each 
bond the obligors hound themselves ''to pay interest, 
from the date of the bond, on such part thereof as should 
remain unpaid at the end of sixty days after the said 
bond became payable*" Johnson Sc Fleming having 
failed to discharge the first bond, within sixty days af- 
ter it became due, were required by Defendants to pay 
interest from the date of the bond, upon the sum remain- 
-ing due, at the end of the said sixty days ; and such in- 
terest had been satisfied to Defendants out of the monies 
IMid to them by Johnson & Fleming, and the balance of 
such monies, only, carried to the credit of the second 
and third bonds, upon which Complainant had been 
sued ;. and these being penal bonds, judgments had been 
rendered for the ])enalty in each, and Complainant 
charged that Defendants tiireatened to sue out their exe- 
cutions and cause to be raised tlie interest attempted to 
be secured by the said bonds. The Complainant prayed 
for an injunction as to this interest, and that Defend- 
ants might be decreed to come to an account for the mo- 
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aies paid to tbem by Johnson & Flemings and give ci%- Jolt 1813. 
dit to Complainant for tiie amount of interest which thej ^^^'^^^T^ 
had improperly received upon the first bond. v. 

An injunction was granted, and the Defendants hav- ^"p^^^ ^ 
iBg filed their answer the cause came on to be heard upon 
tte bill and answer^ when the following question was 
made and ordered to be sent to this Court, to wit : 
'* Whether interest on the thi*ee bonds mentioned in Com- • 
plainant's bill, or on either of them, shall be computed 
from the time they bear date, or from the time they wei*e 
made payable V* 



\ 



LowKiE, Judge, dcIiYered the opinion of the Court : 

The question submitted to us in this case is simply this ; 
whether the interest secured by tiie bonds and to be*paid 
from the dates tliercof, on such sums as should remain 
'tapaid sixty days after each bond became due, was so 
secured by way of penalty or not f And the Court think 
that such interest was, so secured by way of penalty, 
and that a Court of Equity, ought to relieve against it. 
This is like the case of Orr v. CAtircA^— (1 Hen. BL 227.) 
It is true, that the word penalty is there inserted in tlie 
bond ; but we think that makes no difference. Tlie prin- 
ciple in both cases is the same. In this case, as well as 
in that, the interest was only demandable on the failure 
of the obligors to pay at the day. Had the principal of 
the bonds been paid on the day on which they became 
due, or within sixty days thereafter, such interest would 
not have been demandable by the terms of the contract ; 
hence it could only be. demanded as a penalty for non- 
performance. The obligors wanted no interest until tlie 
days of payment mentioned in the bonds, and the clauses 
securing the interest, were inserted to insure punctuali- 
ty. It is the peculiar province of a Court of Equity to 
relieve against penalties. We, therefore, think Uiat the 
iiyunction should be made perpetual as to the in teres ty 
which by the. terms of the contract^ accrued on the two 
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jvLT 1813. bonds, an which Complainant hath been sued, from the 
date of the said bonds up to the time when tliey respec- 
tively became payable^; and that Defendants come to bm 
account -for the monies paid to them by Johnson. & 
Fleming,^ and that Complainant be^ credited with the 
amount of interest whicli. they have improperly received 
npon the first bond. 




West& wife, T 

v. >From Craven. 

The Devisees of Hatch. J 

A. being seised of lands in fee, devised a certain interest therein to hm 
widow, and the rest of his real estate he derised to R. AX the deiftk 
of A. crops were growing on the lands devised to B. and by him 
were gathered. The widow dissented from the will, and filed her 
bill against B. for her dower, and for an account of the profits of the 
lands, to be allotted to her for dower, from the death of the devisor. 
It being ascertuned that the provision made for the \ndow, under 
the will, was not equal to the dower to which she would be entitled 
in case of the intestacy of her husband, her dower was allotted to 
her. But the Court refused to call B. the devisee, to an account for 
the profits, on the g^und, that as m case of her husband dying in- 
testate, the crop growing wou)d belong to the administrator, and be 
assets to be distributed under the statute c/t distributions ; so she, 
liaving dissented from the will and claimed dower, the cropsy grow- 
ing, belonged to^he executor, and constituted part of the persona] 
•state, of which the widow was entitled to a distributive share. 

This was a case agreed, sent to this Court from the 
Court of Equity for Craven county. The case stated 
that Lemuel Uatchy being seised in fee of lands, devised 
an interest therein to his widow, one of Complainants^ 
and the residue of his real estate to Defendants. At the 
death of the devisor, there were crops growing upon the 
lands, devised to Defendants, which not Ibeing included 
in any other devise or bequest, were gathered by them. 
The widow dissented from the will^ and filed this bill 
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agftinsi the derudees for her dower, and for an accoant J<^y ^^i^- 
©rthe profits from the death of the devisor. It had been ^'^^^'"^^ 

* West 

ftscertained, by proceedings under tlie authority of the -j. 
Court of Equity, that the provision made for the widow^ Hatch, 
under this wiH, was not equal to the dower to which she 
WfM entitled by law, and her legal dower had been al- 
lotted to her and she had been put in possession thereof.^ 
Tlie case was referred to this Court to decide, whether 
the crops growing on the lands devised to Defendants 
at the death of the devisor, and gathered by them, were 
to be brought into tl^''. account of pi'ofits of the land, for 
the benefit of Complainant ; and if so, whether the said 
profits shall be subjected to such claim, in the hands of 
Defendants, or are to be considered personal property 
and to be included in the estimate of assets, of wiiich ^ 
the widow is entitled to a 8hai*e, and to be paid by ttie 
executors from the assets in their hands ? Complain- 
ants admitted that there were assets of the devisor in 
the bands of the executors, moi*e than the value of the 
said growing crops. 

Haix, Judge, delivered the opinion of the Codrt : ^ 
We think the property in question, is not to be consi- 
dered profits of the dower lands for the exclusive benefit* 
of the Complainants, but personal property, and to be 
included in the assets of which the widow is entitled to 
a share under the statute of distributions. As the wi- 
dow thought pro|)er to dissent from the will of her lius- 
band, (which the law permitted her to do ;) and as she has 
Jiad lands allotted to her for her dower, she can derive 
mo greater benefit from those lands, than slie could have 
done in case her husband had died intestate ; in which 
case, the crops growing on the land would have gone to 
the administrator, and not to the heirs, and would have 
been considered part of the personal estate of the deceas- 
ed, of which the widow would have been entitled to a 
Astribiitive share. So in the present ca^, the crops are 
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jvLT 1813. to be considered part of the personal eetate of Lenuwl 

^'^j^'^^ Hatch* and consequently are to be brought into viev by 

T>. the €xecutor In the settlement which shall take place «»« 

jiMiet. j^p ^^ statute of distributions between htm and the 

Complainants. 



\ 



Jones iSg others^ 

V. ^ From Granville. 

Jones & others* J 

IjUids advanced to a child in the lifetime <^the parent, are not t» be 
brougpht into account in the settlement and distribution of the peno- 
nal property of the parent after bis death. 

The act of 1766, ch. 3, on this subject, is repealed by the act of irS4, 
ch. 22. The act of 1766, compelled all the children, except the heir 
at Uv9^ to brings into account in the lettlement and distiibiition of the 
personal estate of the parent, the lands advanced to them by the par 
rent. The act of 1784, abolished the right of priraogeniture, and 
gave the lands to all the sons equally ; and the act of 1795, raised 
the daughters to a level with the sons, in the inheritance. So that 
since 1795, all the children compose the heir at law, wluch the eldest 
son did, under tl^e «ct of 1766, and a]] are of conseqnenee within fhit 
exception of that act; and whether this act be considered as repealed 
or not, by the act of 1784, the consequence is the same. For as un- 
der the act of 1766, the eldest son was not bound to bring into ac- 
count in the settlement of the personal estate of the parent, lands ad- 
vanced to him by the parent, so under the acta of 1764 and 1795, 
all the children being placed in the same condition as to the inheri- 
tance with the eldest son, none of them are bound to bring into ac- 
count lands advanced to them. 

This was a petition for distribution. The father of 
the parties^ Petitioners and Defendants^ in his lifetime^ 
gave lands to part of his children^ and died intestate In 
the year 1803, seised of real estate and possessed of per- 
sonal property. It was referred to this Court to decide 
whetlier the lands so given should be brought into ac- 
count in the settlement and distribution of the personal 
property. And upon this question, Taylor, Chief-Jus- 
(ice^ dissented from the opinion of the other Judges. 
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LocKEy Jniigey delivered the opinion of the Court r J^^x-t 1812. 

The decisioii of the question in this ease, depends en- 
tirely upon the construction oi the several acts of Assem* 
hijf relative to the estates of deceased persons, and it 
will be necessary to review those acts* By those act of 
1766, oh. Sf the personal estate of an intestate^ is di- 
eted to be distributed as follows,' <^one third part to 
the wifa of the intestate, and all the rest in equal por- 
tions to and among the children of such person dyings 
intestate, and such person as legally represent such chil- 
dren, in cas^ any of the said children be then dead, other 
than such child or children (not being heir at law) who 
AM have any estate by settlement of the intestate, or 
shall be advanced by the intestate in bis life-time, by 
portion or portions equal to the share which shall by 
such distribution be allotted to the other children, to 
whom such distribution is to be made. And in case 
any child (other than the heir at law) who shall have 
any estate by settlement from the intestate, or shall be 
advanced by the said intestate in his life-time, by por- 
tion not equal to the share which shall be due to the 
oOier children by such distribution aforesaid, then so 
miieh of the surplus of the estate of such intestate to be 
distributed to such child or children as shall have any 
lands by settlement from the intestate or were advanced 
in the life-time of the int^tate, as shall make the estate 
of all the said child r^i to be equal as near as can be es- 
timated ; but the heir at law, notwithstanding any land 
that he shall have by descent or otherwise from the in- 
testatsy is to have an equal part in the distribution with 
the rest of the children, without any consideration of the 
value of the land which he hath by descent or otherwise 
from the intestate*'' This being the first act passed on 
the sabject, and the only one which seems to blend the 
real and p^-sonal estates together, (with tlie exception 
of the heir at law,) it is necessary to enquire, 1st, 
whether the subsequent acts directing the distribution i>f 
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juiT 1813. personal and the descent of real estates, have .not repeal- 
ed all the provisions of this act? and £dly» ^bethery if 
they have not^ all the children being by subsequent aets 
entitled to an equal share of the land, fio not fall withiA 
the exception of the act of 1766» being all heirs, and en- 
titled in equal portions to the land to which the eldest 
son succeeded previous to the act of 1784, ch. 22 i 

By this last mentioned act, the land is made to de- 
scend to all the sons equally, and if tliere be no sons, to 
all the daughters, to be divided among them equally^, 
share and sbai*e alike $ with a proviso, that if any child 
shall have lands settled on him or her in the life-time oC 
the parent, then he or she shall have only as much land 
as will make his or her share equal. The eighth dauae. 
of the act provides, that in case a widow shall dissent 
from 'her husband's >iU, she shaTl he entitled to one 
third part of the land by way of dower during life; and 
that if her husband die leaving no child, or not more than 
two, she shall be entitled to one-tiiird part of the perso- 
nal estate ; but if more than two children, she shall be 
entitled to a child's part only. It is to be remarked, 
that this act makes special provision for the division of 
the real estate, and directs how a child advanced in the 
lifewtime of the parent in lands shall be bound to bring 
the land into Hotch-pot, before he shall be entitled to. 
any share of the land descended. Now, suppose in the 
year 1785, a husband died intestate, leaving two soA 
and two daughters, and one of his sons bad been advana^ 
ed in the life-tii6e of the father with a portion of land 
not equal to a full share. Immediately on the death, of 
the father, the sons would be entitled to have the lands 
divided, and a share in severalty alloted t6 each; hat 
the daughters and sons could hav^o daim for distribu-. 
tion of the personal estate for tw6 years after the deatli 
of the father. The son advanced, prays to have a divi- 
visiort of the lapd, his brothers admit that he is entitled 
to swne additional quantity^ but say he has been ad- 
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vancedy and is entitled only to so much as wlien added ^^^^ i^l^- 
to his advancement will give him a full share. He must 
necessarily admit the fact, and content himself with t!iis 
additional quantity. The Kinds are divided accordingly^ 
the report of tlie commissioners returne4 to Coifrt, record- 
ed and registered. Each son has then an estate in several- 
ly and such as cannot be changed^ the division and re« 
turn operating in the nature of a conveyance. Two 
years afterwards, the same son petitions ibr his share of 
the personal estate^ and the daughters siry, he has been 
advanced in land, during the life of the father ^^ and un- 
der the act of 1766, he must bring the value of this land 
into Hotchpot. Tlie son answers^ that he has already 
brought them in with his brothers in the division of the 
real estate under the act of 1784, as he was bound to do 
ky the express provisions of tliat act. This answer 
would not avail him, if the act of 17669 be in force, for 
the daughters portions are not increased or diminished 
by the division among the sons ; and tl>e consequence is, 
that the son would have to account twice for his ad- 
vancement. What rule of Justice or Equity would com.- 
pel the son advanced, to bring his land into account in 
the division of the personalty, after the passage of tho 
act of 1784 .^ He has not a cent in value of the real es- 
tate more than- his brother who has not been advanced. 
They are on an equal footing, and yet, according to the 
doctrine contended for, the brother advanced, must bring 
his advancement into account with the sisters, ^vhile the 
brother who has not been advanced, but who has an es- 
tate equally valuable ' by descent, shall be exempt from 
the claim of the sisters. The act of 1784 must be consi'- 
dered as repealing the act of 1 766, so far as respecta 
lands by advancement; the Legislature in 1766, view- 
ing the real and personal estates as one joint fund, and 
in 1784, viewing them as separate and distinct funds^ 
and pointing out the mode of diviaioo ia eaclb 
Voiu II. SO ^ 
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jvLT 1812. Let tiff now examine the subsequent acts, and see how 

^"^7^^^^^ far they support or contradict this construction. In 

V. 179^9 the Legislature declared, that ** where any person 

Jones, gi^^ii ^-^ intestate, who had in his or Iter lire-time given 

to, or put in possession of any of his or her children, any 
personaJL pmperty, of wliat nature or kind soever, such 
thild or children pos8e^3ed as aforesaid, shall cause to 
be given to the administrator or manager of such estnte, 
an inventory on oath, setting forth therein the particu- 
lars by him or her received of the intestate in his or her 
life-time/' The third clause yof the act provides, that 
** if he or she if.fuse to give an inventory as aforesaid, 
be or she shall be presumed to have received a full 
share/' This act confirms the construction given to 
the act of 1784* The inventory required to be giren, 
respects the personal pro|)erty only ; not a word being 
used, having reference to any advancement of land. 
^Iien we consider, that the evident design of this act was 
to enable the executor or administrator to make an 
equal distribution of the estate, by being furnished wiA 
a list of the articles received by each child, it would 
seem strange, if tlie Legislature did not consider the act 
of 1766 to be repealed as to advancement of land, that 
they should not have required an inventory of the real 
estate also to be returned. The one is as necessary as 
the other, to enable the administrator to make dilitribn- 
tion. But if the act of 1784, be considered to repealing 
the act of 1766, on this point, such a provision was 
wholly unnecessary in the act of 1792, and very properly 
omitted. But it is said, that advancements of land being by 
deed, the administrator could easily ascertain by the re^ 
gister's books, what lands the father had given to a 
child, that no such evidence could be procured with re- 
gard to the ))ei*sonal property, and therefore the Legis- 
lature only required the inventory as to the personal. 
This reason is not satisfactory. The object of *tbe act 
was^ to relieve the aduiinistrator from the trouble ef 
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se^ircMng after evidence^ by compelling the person who J^nr I812. 
best knew the fact, to disclose It, or be precluded from ^■^'"'"'^^^^ 
a shara. And if this was the ohject, why not extend it v. 
to the land \ Why put the administrator to the trouble ^^'^' 
and expense of searching the records, if tlie same plain, 
aasy mode could be adopted with refj^ard to the lands, 
which was provided as to 'the personal propertjf ? As the 
Legislature have not prescribed such a mode, it is con- 
clostte that they never intended advancements of land 
to bi taken into account in the distribution of the jierso- ^ 

nal pfoperty* But it is not correct to say, that in any 
instance, the administrator could discover from the re- 
cords what lands bad been given by way of advancement 
It is common for a father who is about to' advance his 
son, to purchase lands for him and to have tlte deeds 
made by the vendor directly to Aim. In all such cases, 
the administrator could not be infot*raed by the deeds, 
thatlbe lands were given by the father. He would be 
subjected to the same trouble in proving this fact, that 
he was exposed to, as to advancements of personal pro-^ 
perty, before the act of ir9£. It cannot bo presumed, that 
Ibe Legislature intending to relieve him from this trou- 
ble, would take in^o view only the personal estate, and 
leave the real unprovided for. 

The act of 1791, providing for a widow who dissents 
from her husband's will, views the real and personal es- 
tates as 8epai*ate and distinct funds. By the act of 
1784, the widow, in case of intestacy, is entitled to a 
child's part, and if one of the children could compel a ' 
brother or sister to bring lands, advanced to him or her 
in the life-time of the father, into account in the divi- 
sioD of the personal property, so can the mother ; for 
the act of 1791, places her, after her dissent from her . 
, husband's will, in the same situation as if the husband 
bad died intestate. The fourth clause of this act directs' 
the Jor^ to enquire whether, by the will, the widow is 
ts conveniently and comfortably provided for as if her 
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j^uLT ldi2. dotier were allotted to her according to the act of 17'84 $ 
'^■'^'^*'^"'**^ and if so, she is precluded from any furtlier claim apon 
V. her husband^s land. The fifth clauafe directs bow her 
Joint. ^i,^|.e In the personal property is to be laid off; that the 
same Jury shall enquire, ** whether the legacy or lega* 
cies given to her by the will is, or are, equal in value to 
the distributive share she , would take under the act of 
1T84 ; and if equal, she shall be content, kut if not, the 
deficiency to be assessed, and judgment granted for the 
same against the administrator, &c." What 'was her 
share under the act of 1784 ? One-third of'i;he real, and 
a child's part of the personal estate. So that this act 
evidently pi*ecludes the widow from any share of the 
land advanced, and yet gives her precisely such share as^ 
a child would get. Hence it must fellow, that tlie child 
shall not take any share of the ad vancedv lands, in the 
division of the personal property. The Legislature, in 
the act of 179 1, seems desirous to express thenmelves ia 
language which cannot be misconstrued ; they do not say 
that the widpw sliall have such deficiency fnade up, so as 
, to give her a full share of the husband's estate ; but ex- 

pressly refer to the act of 17849 to ascertain what shall 
be her share, the very act which compelled the ad- 
vancement in land to be brought into account in tiie di- 
vision of (he real estate, and the very act which we 
think repealed that provision in the act of 1776. It is 
also worthy of remark, that in the year 1766, tlierewas 
no division of land to be made ; the eldest son took the 
whole. But when, by the act of 1784, all the brothers 
^ took, there were persons between whom the land" was to 

be divided ; and there tlie L^islatnre direct the child 
advanced, to bring such advancement into account in the 
division of the real estate; whereas, before that time, 
the advancement could be taken into account, only in 
the division of the personal estate. If the act of 1791^ 
refers expressly to the act of 1784, to ascertain what 
shall be the share of the widow^ and that act expresely 
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gives her one-third of the real^ and a child's part only ^^^ 1813. 
of the personal estate, it mast necessarily follow, that a 
Child can have no more than a share of the personal pro- 
perty } excluding altogether advancements in land from 
the personal .property. 

In the next place, we are of opinion^ that if the act of 
1784, should not be construed as repealing the act of 
1776, so far as respects advancements in land, yet that 
the land, now in question, is not liable to be brought into 
account By the act of 1766, the heir at law is express- 
ly excepted. The act of 1784, makes all the brothers, 
heirs ; not^ indeed, by reducing the situation of the eld- 
est son to a level with the younger ones, but by raising 
the latter to thejievel of the former. And as the eldest 
son, by the act of 1766, is exempted from the operation 
of the clause respecting advancements, so are all the 
SODS by the act of 1784. By the act of 1795, the daugh- 
ters lire raised to the level of the sons, and entitled to 
inherit, equally, with them. So that, since that act, aU 
the children compose the same heir, which the eldest son 
did under the act of 1776, and, consequently, are all 
vrithin.the exception. . It has been said, that the heir at 
law, means the heir at common law, and that since the 
acts of 1784 and 1795, th^re is no such person known to 
our law. The term, ** Heir at Lav)^^ means the person 
or persons on whom lands descend according to the law 
of the State, or Kingdom, in which they Are situate, and 
in our law, means aH the children of a deceased person. 
On this ground, also, we are of opinion, that the land' 
advanced, ought not to be taken into account in a divi- 
sion of the personal property. 

Tatxor, Chief-Justice, contra. — It was the policy of 
the common law, resulting from the feudal system, to fa- 
vour the eldest son as heir at law, both by giving him 
all the lands where the ancestor died intestate, and by 
requiring ai^express devise of the estate over to another. 
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jmt 181^ in order to disinherit lain* Hence ike innumerable ca- 
' ^""^^ ' ses to be found in the books on the constraction of wills, 
and the frequent confirmation of the rule that the daim 
Jonet. Qf ifiQ IiqIp ^ in^^ g)||^^ 1,^1 ||Q defeated but by necessary 

implication. " / 

With respect to personal property, a dififcrent policy 
operated, and the natural and just principle, that it 
J should be divMed amongst tlip intestate's nearest of l^in- 
dred, iq equal degree^ prevailed over the artificial one, 
which had been applied to real estates. In thi$ spirit^ 
the British statute of distributions was passed, (from 
wliich our act of 1766, is nearly a transcript,) guarding 
with . systematic anliety the right of primogeniture, as 
to land, and dispensing, with the bounty of nature, the 
chattels amongst the relations of the deceased* Under 
ihrse acts, tiie heir at law, claiming distribution of the 
personal property, shall have an equal share, without 
any regard to the land that may have been settled upon 
•him in his fatiier's life«time ; because, as he would have 
bad all the land upon his father's death intestate, by the 
previous ap|N>intment of the law, such advancement was 
only anticipating the time of enjoyment, and ought not 
to lessen his equal riglit to the personal estate, which be 
claimed upon diflferent principles. In this way, the law 
preserved the harmony of its 'system^ and protected its 
favorite from consequent inconvehience. • 

' Yei^^ different is the rule with rdspect to the other chil- 
dren, and indeed with respect to the heir at law himself, 
^ where he has been advanced with any thingbut land. The 
other children must account for land and cbatteb, when 
they claim distribution ; the heir at law must account 
for personal pjroperty alone. With resi)ect to this, 
therefoi*e,'the object of the law is to establish an equali- 
ty, because it is just, and because it does not interfere 
witli any prior system of artificial policy. The degree 
in which this principle of equality is cherished by the law, 
. as new cases have called (or its decision, may be seen 
from the whole current of authorities. — (2 P. Wms. 443.) 
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Thus stood ttie law in this State, antii th« year 1784, J«^*^ 1®W« 
a period when the minds of men bad become considera- 
bly enlightened In the ^irinciples of society and the tlieo* 
ry of 'government ; when many of the pretensions of tb« 
latter, had been accurately investigated and tracedliack 
to ttieir original sources, pride, vanity, the love of pow- 
er, and all the lamentable imbecilities of our natone. , 
The Legislature of tliat day, felt the necessity of extir*" 
pating those anomalies in the law, which were utterly 
hostile to the growth of our infant republic ; and tbey 
seem to have acted under tlie conviction, that the right 
of primogeniture Was of the essence of a monarchical or 
aristocratical form of government ; a contrivance insti- 
tuted to perpetuate the grandeur of families, and to pre- 
sent that continual division of inheritances, by which 
something lilce a level is preserved among the citisens 
of a free State. Their steps were, at first, cautious and 
timid, perhaps from a fear of passing to the other ex* 
treme of too minute a subdivision of lands, and they ac- 
cordingly gave the preference to the male issue. But, 
so far as they did advance, it was their design to render 
the division among the males, perfectly equal ; and it 
is remarkable, that in order to accomplish this object, 
they have followed the language, as nearly as the sub- 
ject would permit, of the art of distributions ; for they 
except from the right of division, sttch son or daughter 
RS shall have a settlement of lands, of equal value, from 
the parent, and requii-e them to bring it into Hotchpot, 
if they claim under tlie act. Afterwards, in 1795, they 
complete the system, by admitting females to an equal 
right of inheritance with males, subject to the same 
rules relative to advancements. 

"With these several acts heforo me, I cannot bring my- 
self to doubt the design of the Legislature, either as to 
the disposition ' of the real or pei'Sonal estate ; that the 
first should be divided in equal i)ortions amongst the . 
children^ and the latter amongst the next of kin. The 
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July 1812. true interpretation of the^ acts appears to me to be this : 
By the act of 1766» a distinction is made in favour of 
the eldest son, because he is heir at lav* tyd is^ there- 
fore^ privileged from bringing into Hotchpot any ad- 
vancement of lands, that may have been made to him by 
his ffither ; but, by the^ other two acts, this distinction 
is abolished) and a benefit flrom it can no longer be 
claimed by the eldest son or any other cliild, because 
tbey are all placed on an equal footing* Therefore, if 
any one claim distribution of the personal estate, he 
roust bring into the account whatever real estate bis 
father has settled upon him, in order that the manifest' 
aim of the Legislature may be accomplished. 

I will not undertake to prove that the very words of 
the two latter acts authorise this construction, and I 
should perhaps hesitate to adopt it, as the true one^ if 
the least doubt remained in my mind as to tlie policy of 
the law, or the meaning of the Legislature. In consider- 
ing what answer can be made to these reflections, or 
what arguments can be adduced to prove that the chil- 
dren are not bound to bring in their'advancements, noth- 
ing conclusive or satisfactory has occurred to my mind» 
If it be said, that tlie act of 1776 privileges the heir at 
law, and that by the subsequent acts all the children are 
made heirs at law, and therefore, all are privileged ; the 
abswer is, that the latter acts were passed for the very 
purpose of annulling that policy on which the claim of 
exemption is grounded by the first act ; and that to 
yield to the construction contended for, would have a 
direct tendency to revive and perpetuate all the evils of 
the ancient system. That when the reason ceases, the 
law itself ought to cease with it ; and that when the Le- 
gislature seeks to effect by a statute an object of public 
utility, when the end of the act is evidently larger than 
the words, it is right and allowable so. to construe it 
to reach their design-^ Fitt^A. 17d«) 
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To the argument that no law since 1766, reqairts the Jvit. 1832« 
eldest SOB to bring his advancement into distribution, I 
would answer that the subsequentt laws put all tlie chil- *'^. 
dren upon a footing of equality^ witli regard to the real A^*°^*- 
cstate ; but this equality cannot exist, if any one or more 
refuse to bring in their advancements. 

In whatever light this case has presented itself to^ny 
understanding, I am forced to the conclusion, that the 
lands given to them by the father of these parties, ought 
to be brought into the account upon the distribution of 
the personal estate* 



Den on demise of John Hamilton,! 

V V From Guilford. 

John Adams. J 

In ejectmenty the jiuidiaser at a ShefifT't sale, is bound to shew the 
jodgaaent on which the execution isvued. And wherv he purchases 
under an order of sale, nuu^ by the County Court, upon a return of 
a constable that *' he had levied the execution upon the lands of 
the Defendant, there being no personal property found,*' he must 
•heiP the judgment recovered before the Justice of the Peace. 

Ko person shall be deprived of his property or rights, without notioe, 

and an opportunity of defending them. 

» 

The lessor of the Plaintiff claimed th^ land in this 
case, under a sale made by the Sheriff of Guilford coun- 
ty, at which he became the purchaser. On the trial, he 
gave in evidence the docket of Guilford County Court, 
for February term, 1S07, on which were entered three 
cases against the Defendant, John Adams, each purport- 
ing to be an execution issued by a Justice of the Peace^ 
and levied by a constable on the land in question, and 
that the Court had directed orders of sale to be issued. 
Be also gave ip evidence the orders of sale, with the re- 
turn of the Sheriff on each, that he had, in obedience to 
the order, sold the land^ and that the lessor of the Plain'* 
Yox. IL 21 
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jvtT.1812. tiff had become the purchaser. But he did not prodace 
in ^videncet any. judgment rendered by a Justice of the 
Peaoe, nor any execution issued bya Justice of the Peace 
Adams, against the Defendant | and it was insisted,, on beh^f of 
the Defendant, that the Plaintiff was not entitled to re- 
cover* without giving in evidence such judgment and 
execution. 

Hau;, Judge, delivered the opinion of the Court : — 
The first question in this case is, whetlier the lessor of 
the Plaintiff, claiming to be a purchaser at a Sheriff's 
sSale, be bound to shew the judgment on which the exe- 
* cution issued. Not to require a party, claiming under 
an execution, to produce the judgment, is to say that the 
execution would convey the property, although no judg- 
ment exists ; or, in other words, that the execution is 
sufficient evidence of the judgment, and that the purcha- 
ser under it, shall retain the property against the true 
owner, although no judgment was ever obtained against 
him. We should pause before we adopt a rule that 
would give rise to such consequences. It is a principle, 
never to be lost sight of, that no i>ei*son should be de- 
prived of his property or rights, without notice and ao 
opfiortunity of defending them. This right is guaran- 
teed by the constitution* Hence it is, that no Court will 
give judgment against any |)erson, unleas such person 
> have an opportunity of shewing cause against it A 
judgment entered up otherwise would be a mere nullity. 
Courts of Justice adhere so strictly to this rule, that 
when a judgment is produced, the strung pre^nimptioa 
arises that the parties to it had notice. 

It may be said, that an execution is evidence of a judg- 
jnent, and that a judgment pre-supp<i8es notice ; this pre- 
sumption in the latter case is much weaker. A judg- 
ment is matter of record, and entered up under the io- 
spection of judicial officers ; an execution issues out of 
t^m-time by the Clerk, who is altogether a ministerial 
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•fficer, and such execution does not become a rcconl iin- Jw« I812. 
til it bQ returned. It is tme, that where au eateqution is< 
toes to a distant county^ it wonld be inconvenient to re* 
quire the purchaser to ascertain the fact^ whether a 
judgment had been rendered ; but he is not required to 
search for the judgment ivii^n he pui*cbaseB ; he advan^ 
ces his money at his own risk, and is required to shew 
the judgment when the riglit to the property ir contest- 
ed. Is iA not bettef that IhJs siiould be tiio case» tlian 
that' a man eliould'lose his property when.no judgment 
has been rendered against him i Would it Viot bo ini* 
qoitons to say, that if a Clerk be corrupt caaQgli. to is- 
sue an execution where there is no judgment to support 
i^ the property of tiie Defendant^ in the eaeecutiony shall 
lie transferred to the purchaser^ when .the ti*ue- owner 
*bad no notice of sucli execution I If there be a judg- 
mentf it ought to be produced ; if there be none, the 
right of property ought not to* be changed ; the exe- 
cution should have no other effect than to justify the offi- 
cer who acts under It 

It iias been argued for the PlaintifT, that, as Adams 
was the Defendant in the execution under which the De- 
fendant purchased, tlie Plaintiff is not bound to produce 
the judgment on which the execution issued ; and tlio 
case of LaktY. Billers, &c. (l Ld* Ray* 75S,) has been 
relied upbn, as well as some otiier cases, in which the 
one in Lord Raymond is mentioned with approbation. 
To this we may re|)eat what has been said, that where^ 
a person claiming under an execution produces it, but 
is excused from producing \he judgment upon which it 
issued, such person can successfully contest the right of 
property under such execution, although no judgment 
was ever obtained. It matters not whether a thing ex- 
ist or not, if it be not required to be shewn. The De- 
fendant would be awkwardly situated, if he were required 
to shew the negative fact, that no judgment existed 
a{;ainst him. If there be no judgment^ an execution 
cannot change the right of property. 
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"Whftt constitutes sacli a judgment and execution in 
cases like the- presentf is pointed out in the act of 1794^ 
ch. IS. The.25tb section of that act, directs that when 
«n execution issues to a constable, in case of deficiency 
of personal estate, he shall levy upon lands, &c. and 
maike return thereof to the Justice who issued the same; 
tirhicli Justice sliall return such execution, with all other 
papers, on which jud^ent was given, to the next Conn* 
ty Court to be held for his eounty. It is thoa declared 
to be the duty of the Clerk to record'the whole proceed- 
ings bad before the Justice and ail the papers. The 
Court are then requii*ed to make an order directing tlie 
Sheriff to sell such lands, or so much of them as will ba 
sufficient to satisfy such judgment ; a copy of which re- 
cord is directed to be made by the Clerk ; and such or- 
der of sale by the Court, constitutes the judgment re- 
quired in this case. The judgment before the Justice 
necessarily forms part of the proceedings. Judgment 
for the Defendant. 
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Joseph Reddick 1 

V. I From Gates. 

Noah Trotman. J 

JodgmMit h^jog recovered ag»init B. he for tke purpose of rauung ino- 
ney to discharge it, offered for sale at auction a negro slave, and C 
became the highest bidder^ and the slave was delivered to him ; but 
he not pa3ring the money on the delivery of the slave, B. by consent 
of C. took the sUve hovie to his own house» to keep \t$$it tbe money 
should be paid. Afterwards B. offered to deliver the slave to C. if 
he would pay the money, C. refused to pay, and disclaimed ail right 
to the slave. Execution was then sued out on the judgment, and 
levied on the slave, and at the sale by the Sheriff, be brought less 
than the price which G. agreed to pay for him. B. then sued C. for 
the difference between the sum winch the slave brought when sokl 
by the Sheriff, and that lor which he waa bid off by X3. B. cannot 
recover, because the cireumatances ^how it was the intention of the 
parties to rescind the contract. 

John Cofield recovered a jud^ent against Joseph 
Reddirk« as executor of the last vfiW of Bimon Stallings ; 
and Reddick, for the purpose of raising the money to die* 
cJiarge the judgment^ offered for sale at auction, a ne« 
gro slave, belonging to the estate of his testator, for rea- 
dy money. Noah Trotman became the Hghest bidder^ 
and the negro was delivered to him, but he not paying 
the money on the delivery, Reddick, by his consent^ 
took the negro home to his own house, to keep until the 
money should he paid. A few days aftTwards he called 
on Trotman for the money, and offered to deliver the ne- 
gro if the money were paid to him. Trotman refused 
to pay, and disclaimed all right to the negro. Cofieid 
having sued out his execution, the Sheriff", by the direc- 
tion of Reddick, levied the same on tlie negro aforesaid, 
advertised i^nd sold him ; and at this sale the negro did 
not bring as much by seventy dollars as at the sale when 
Trotman bid him otk Reddick thereupon brought this 
suit, to recover from Trotman the difference between the 
sums at which the negro was bid off at the first and s^* 
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jiri.T isi2. cond sated ; and it was sabmitted to this Court to decide, 
whether he was entitled to recover. 



Beddick 

V. 



f 



Trotnnn. LowRiB, Jadge^ deliTercd the opinion of the Court : 

What might have been the right of the PlaintiflTto re- 
cover damages for the non-performance of such contract, 
as is stated in the case, had the Defendant kept posses- 
sion of the negro, it is not necessary now to enquire. 
The refttsal of the Defendant to pay the money, and the 
act of the Plaintiff in taking home the negro, show the 
**> intention of the parties. By ttie terms or the sale, the 
Defendant was bound to pay down the money; his be- 
coming the higliest bidder, amounted to an undertaking 
to pay the money on that day. The Plaintiff took the 
negro home, because the money was not paid, and the 
Defendant's refusal to pay on a subsequent day, was no 
breach of his undertaking. But if there could be any 
doubt as to the legal effect of the Piaifitiff'g oondnet, in 
taking the negro home on the day of sale, his conduct 
afterwards in directing the Sheriff to levy on ti|e itegfn 
as the property of his testator, is sufficient to remo%'« it. 
This sale was made after tlie Defendant 4iad disclaimed 
all title, and shows that the contract had been rescinded 
between the parties. Judgment for tlie Defendant 
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Jiav 1813. 

Benjamin Tores "> 

The Justices of the County Court K^^"^ ^^^*"- 
of Rowan. J 

• ^ f 

A Juidce of the Peaoe appcmted to Teceive the lists of taxable pm- 
perty, has no right to add to the list any aiticle of taxable ]lroper< 
ty not returned by the owner. 

If the owner fail to attend at the time and place appointed to receiTO 
the lists of taxable property, the Justice may, under the act of 
April 1784, make out a Kst for him, to the best of his knowledge; 

If the owner omit in his list a past of his taxable 'property, ^e Sheriff 
may collect the tax upon the property omitted ; but he will make 
such collection at his own risk, and if wrongfolly made, the owner 
has his remedy against the SherifT. 

At August terniy 18 11, of Rowan County Courts Ben- 
jamin Tores casde into Court, and pn^red that a certain 
billiard table returned as his property in the list of tax« 
able property in captain Wood's district, be stricken out, 
he not having made a i*eturn thereof to the Justice to 
whom he deli¥ered his list of taxable property. His 
prayer was disallowed, and from this judgment he pray- 
ed an appeal to the Superior Court, which was refused* 
He then applied to one of the Judges of the Superior 
Court for a writ of certiorari, that the proceedings 
might be certified to the Superior Coui^, and his motion 
there considered. His application for the writ, of cer- 
tiorari was founded upon the following affidavit : 

*' Benjamin Tores maketh oath, that haying erected, he kept a 
billiard table in the town of Salisbury, during the year 1809, and d«]y 
Counted for and paid the tax on<the samQ. That, intending not to 
keep the said billiard table, for use after the expiration of the time ior 
which he had paid the tax, he shut up his house and did not permit 
^y games to be played, nor any use to be made of the said table, for 
•onie time previous to the first day of April, isiO. That Gen. John 
Steele, esq. one of the Justices of Rowan county, having been ap- 
< pointed by the County Coiiit, to receive the lists of taxable property 
*n the town of SaUsbury, and its vicinity, for the yearnSlO, this depo- 
Hot iraited on him at the proper time and rendered a list of his ta»k- 
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I Jv&T 1813. ble* pTopeity for that year $ which list waa drawn up hf thia depoocaC, 
v^'^^^^ aubacribed and awom to in the preaence of the aaid John Steele^ eaq. 
Tores. and delivered to him. That in thia hat the biOiaid table albreaaid was 
T frfi ^ fr "^ induded. He waa asked by the said John Steele if he did not in- 
' tend to return hia billiard table aa part of his taxable proper^ { he an- 
awered that he did net, for the reaaon afbreaaid« that he had not uaed 
the aaid table, nor permitted it to be uaed since the first day of Apnl, 
then last past* nor did he intend to uae it afterwarda for the purpoaea 
of play. Thia deponent further 8tates» that notwithatanding thia decla- 
ration and the list before mentioned, of thiadeponent'a taxable proper- 
ty for the year 1810, aubacribed and awora to and delirered to the aaid 
John Steele, the said billiard table waa» by the aaid John Steele, lilt- 
ed and returned to the County Court of Rowan, m part of thia depo- 
nent's taxable property for the year 1810, without any other proceed- 
inga being had against thia deponent than those before mentioned, and 
Without his direction or consent." 

He then set forth in his affidavit an account of bis 
motion in the Coupty Coart^ to have tlie billiard table 
striclwen out of the list, and of the refusal of the Court 
to allow this motion ; of his praying; an appeal ta the 
Superior Court, and the t*efusal of the County Court to 
grant an appeal. 

The writ of certiorari beinj; granted, and the record 
certified to the Superior Court, the case was sent to thia 
Court for the opinion of the Judges upon the question. 
"Whether a Justice of the Peace appointed to receive the 
lists of taxable pro^ierty, has a right to add to the list 
V any article of taxable property not returned by the 

owner i 

LocKB, Judge, delivered the opinion of the Court : — 
I9 deciding this question, it becomes necessary to ex- 
amine the acts of Assembly which prescribe the duty 
of the Justice in receiving lists of taxable pro|ierty« and 
the duty of the owner in returning his list. The Rrat act 
on the subject, is that of April 1784, which, after directing 
^ that a Justice of the Peace shall be appointed to take in 
the lists of taxable property, in each captain's company, 
and requiring him to give notice of the time and place 
of receiving such iis^^ prescribes in the 4th clause^ the 
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doty of the owner, as follows : ** The in|iabitants^ of the J^^^ i^l^- 
respective districts, in each county, shall attend at the 
time and place to^e appointed, and shall return on oath, 
in writing, to the Justice appointed to receive the same, a ^^*^^ ^^' 
list of all the taxable property which, to him belonged, or 
of which he ^^as possessed on the first day of April then 
last pasU" The act then prescribes the oath which tiie Jus- 
tice is to administer to him: ^^Tou do swear or affirm, that 
this list bj you delivered, contains a just and true account 
of all the property, for which, by law, you are subject 
to pay taxes, to the best of your knowledge and belief.'' 
The 7th clause dii*ects tlie Justice to return such list to 
the County Court. The 8th clause imposes a penalty 
on those who fail or refuse to return su<5Ii list : ** If any 
master or mistress of a family, bis or her agent, mana-* 
ger or attorney, after due notice given as aforesaid, 
shall fail or nt^glect to attend and return inventories of 
his or her^taxable property in manner before mentioned, 
each and every person^ so failing shall forfeit and pay 
the sum of fifty pounds, and shall also pay a double tax. 
The number of polls, &c« belonging to the |)erson neg- 
lecting as aforesaid, to be reported by the Justice, to 
the best of his knowledge/' 

By this act the duty of the owner and the duty of the 
Justice are clearly defined ; and it is only in cases where 
the owner fails or neglects to attend and return a iist^ 
that any latitude or discreticm is given to* the Justice of 
making a return, to the best of his krunvledge^ for the de« 
linquent. The law evidently intended to vest in each 
individual the right of making out his own list, and 
bind him by the solemnity of an oath to do it truly. 
"Where, therefore, an individual tenders to the Justice his 
Ibt, and swears to it, the Justice is bound to receive it 
and return it as the true list He has no right to add 
to this list a single article. Indeed, to delegate suchr a 
power to a Justice of the Peace, would be to e xiiose pro- 
perty to his will and pleasure ; for by the returu the ad; 
Yoi.. 11. »% 
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juxT 1812. |]|tion made by the Justice appears as the act of the par- 
ToTe« ^y^ *"^ *''® Sheriff is boand to collect the tax, or pay it 
V. himself. There is no doubt, if a Sheriff discovers tliat 
^^' ^' an individual has omitted to return a part of his proper- 
ty which is taxable, that he may collect the tax from the 
owner ; but such collection is made at his own risk, and 
if wrongfully made, the party has his remedy against 
the Sheriff. But where the Justice makes an addition 
to tlie list, it appearing to be tlie list returned by the 
own^r, he must pay the tax, let it be just or unjust, and 
has no remedy for tlie injury sustained* Without, there- 
fore, giving any opinion whether, in this case, the bil- 
liard table was taxable, we say that the Justice, by add- 
ing it to the list returned by I'ores, has exceeded his au- 
thority, and that Tores is not bound to pay the tax in 
consequence of his return ; that, therefore, the writ of 
certiorari ought to be sustained, and the supersedeas is- 
sued as to the collection of the tax, by virtue of such re- 
turn, be made perpetual. We do not intend to restrain 
the discretion of the Sheriff in collecting this tax, if be 
choose to encounter the risk^ and proceed upon the 
ground that the billiard table was liable to tax, and 
Tores has omitted to return it. The law has given him 
a discretion on the subject, and he may proceed^ if he be 
' willing to risk his own liability for such collection. 



I 
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JtLT 18)2* 

Joseph Bell & otherSy") 

V. > From Brunswick. 

Benjatnin Blaney. J 

A. not bein|^ indebted, conveyed all his property to his children, who 
were infants and lived with him Tlie conveyance was attested by 
three persons, not related to the parties, nnd proved and recorded 
within ninety days after its execution. A. remained in posfession of 
the property from 1796, to his deatli, free from debt» and his cbil' 
dren continued to live >vit]i lilm. The conveyance was {generally 
known in the neighborhood. In 1809, he sold one of the slaves in- 
cluded in the conveyance, for a fair price to B. who was ignorant of 
the conveyance. This conveyance althougb purely voluntary, is not 
on that account fraudulent as against subsequent puniiaaert ; and 
the circumstance of the donor's remaining in p o ssession, being ex- 
plained by the infancy of the donees, and their living with him, fur- 
nishes no sufficient ground to presume a fraudulent intent* 

The act of 27 EUx. in favour of subsequent purchasers, relates only to 
lands and the profits thereof and not to personal i^ropeity. 

On the tst January^ 1796, James Bell, jun. not beirfg 
indebted^ conveyed all his property to his childreny who 
were infants and lived with him. The conveyance was 
attested by three witnesses}, not related to tlie parties^ 
and proved and recorded at January term, of B^uns- 
wici& County Court* 1796, and registered within ninety 
days after the probate. There was no evidence of his 
having become indebted after the conveyance^ which was 
generally known in the neighborhood. Beil was a drunk- 
ard, and in the year 1809, he sold one of tiie ne^^roes^ 
included in the conveyance to his children, to the De- 
fendanty Benjamin Blaney, at a full and fair price; 
Blaney having no actual notice of the conveyance which 
Bell had made in 1796, to bis children. Beil renmined 
in possession of all the property mentioned in this cop- 
vejance, until the time of his death. 

Locke, Judgc^ delivered the opinion of the Court — 
Two questions arise in this case : Ist, whether the deed, 
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jcLT 1812.. being purelj voluntarj^ is to be considered on that ao 
count merely fhiudulent, as against subsequent purcha- 
sers* Andy ddt if the deed be not void on that account, 
whether there be, any circumstances disclosed in this 
caset from which a Jury ought to infer fraud. 
It cannot be denied, that by the common faw, a father 
^ might make a good and valid gift of a chattel, either by 
deed or without deed, b^ declaring his intention to give, 
and placing the proiierty given in the possession of the 
donee. But on account of many secret deeds of gift of 
slaves, the Legislature in the year 1784, declared, ''that 
from and after the first day of January next, all sales 
of slaves shall be in Writing, attested by at least ooe 
credible witness, or otherwise shall not be valid ; and 
all bills of sale of negroes, and deeds of gift of anjf cMit 
of whatever nature, shall, within nine months, after the 
making thereof, be proved in due form and recorded ; and 
all bills of sale and deeds of gift, not authenticated and 
jierpetuated in manner by that act directed, shaH be void 
^nd of no foi'ce whatsoever/' The deed in question being 
regularly executed, proved and recorded according to 
the provisions of this act, must necessarily be good and 
valid acconling to the common law and according to the 
statute, unless it should be found fraudulent, as against 
creditors. In England, the leading statutes for the sup- 
pression of fraud, are the Idth and srth of Elisi. The 
first, for the protection of creditors, and the second, of 
lubsequeni purchasers. Our act of 171 5, is nearly a li* 
teral copy of the first, that act declares, <' that for abol- 
ishing and avoiding feigned, covinous and fraudulent 
feoffments, gifts, grants, alienations, conveyances, bondsy 
suits, judgments, and executions, as well of lands and 
tenements as of goods and chattels, which of late have 
been and still are devised and contrived of malice, fraud, 
covin or collusion, to the end, purpose, and intent, to 
delay, hinder and defraud creditors and others of their 
just and lawful actionsi debts and accounts^ it is enact- 
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ed, that all and every reoffmeniy gifty grant, alienation^ J^lt i^i^* 
bargain and conveyance of lands^ tenements, herfditi- 
oients, goods and chattels, or of any of tbem, by writing 
or otiierwifle, and all and every bond, suit, judgment 
and execution at any time bad or made since the first 
day of January, 1714, or at any time hereafter to be 
had or made to or for any intent or purpose, last before 
declared and expressed, shall be from henceforward, 
deemed and taken (only as against that person or per- 
sons, his or their heirs, executors, administrators and 
assigns, and every of them, whose actions, suits, debts, 
accounts, damages, penalties, and forfeitures, shall ro^ 
lease by such covinous or fraudulent devices and practi- 
ces as is aforesaid, or shall or might be in any wise dis- 
turbed, hindered, delayed, or defrauded) to be clearly 
and utterly void, frustrate and of no effect, any pretence, 
colour, feigned consideration, expressing of use, or any 
matter or thing to the contrary notwithstanding/^ Tfie 
case expressly states, that at the time of the gift, the do- 
nor was not indebted ; and as he had no creditor then 
nor since, who could be affected or defrauded by the 
deed in question, it must follow that the act of 1715, 
can have no operatuin in this case, especially as the 
Defendant does not pretend to invalidate the deed as 
a creditor* but as a subsequent purchaser. 

Let us then examine the 27tli Eli%. and see whether it 
can affect this case. This act made <^for avoiding 
fraudulent, feigned and covinous conveyances, gifts, 
grants, charges, uses and estates, and for the mainte- 
nance of upright and just dealing in the purchase of 
lands, tenements and hereditaments,'' enacts ** that all 
and every conveyance, grant, charge, use, estate, in- 
cumbrance and limitation of use or uses* of, in or out of 
any lands, tenements or other hereditaments whatsor 
ever, had or made, or at any time hereafter to be made, 
for the intent'and purpose, to defraud and deceive such 
person or pertons^ bodies politic and corporate, as have 
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jviT 1812. purcliasedy or shall afterwards purchase in fee-ttmple^ 
^"^C"^]**^ fee-tail, for life, lives or vears, the same lands, tene- 
V. Bients and horeditaments, 6r an; part or parcel thereof, 
^''°®^' so formerly convejred, granted, leased, charged, incinn- 
bered, or limited in use, or to defraud. and deceive 
such as have or shall purchase any rent, profit, comiBo« 
dit>, in or out of the same or any part thereof^ shnll be 
deemed and taken only as against that person and per- 
sons, bodies politic and corporate, his and their heirs, 
successors, executors, administrators and ass^j^ns, and 
against all and every other person and persons lawfully 
having or claiming by, from or under them or any of 
them, which have purchaseci or shall hereafter so pur* 
chase for money or other good consideration, the same 
lands, tenements or hereditaments, or any part or parcel 
thereof, or any i*ent, profit or commodity in or out of 
the same, to be utterly void, frustrate and of none efiect, 
any pretence, colour, feigned consideration, or expi*ess- 
ing of any use or uses, to the contrary notwithstanding, 
&c.^ This statute refers only to lands, or to rents and 
.^ profits issuing out of lands, and does not apply to per- 
sonal property. It is indeed decided in OtUfi v* Man- 
fling 4* Ooamt (9 EasL 59,) that a voluntary conveyance 
is eo nomine and unaccompanied with any other circum- 
stance of fraud, void as against subsequent purchasers. 
That however was a conveyance of land. 

But if this act had received such a construction .that 
every deed which was void under tiie IStb EUc6. against 
creditors, should beheld void under this act as against 
purchasers, yet the reasons before given, shew that this 
deed could at no period be held void as against creditors. 
From the statement of the case, it would seem that much 
reliance was intended to be placed on the circumstance 
of the donor's remaining in possession ; and it is ad- 
mitted that in most cases, this is a very strong badge 
of fraud, and sufficient in many to induce a Jury to in- 
fer fraud. Yet there may be circumstances attending 
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the transaction, that will destroy or rebut such inf^r^ ^^^ 1813. 
ence ; as where, by the terms of the deed, the donor is 
4o fenniin <n pfMlseseion^ &c. In this case, the donees 
were infants, and lived with the donor, and were not ca- 
pable of having any other possession than that of their 
father, their nalftral guardian. And this is as strong a 
cireamstance to rebut fraud, as where the pos8esfti<in is 
consistent with the deed, especially when connected with 
the nolDriety of the gift, and the registration nf the deed 
at the first Court after its execution. Tlie donor's re- 
maining in possession is a badge of fraud, only where 
there are cneditors deceived, or Kkely to be defrauded by 
the gift ; in this case there were none.>^ Judgment for 
the Plaintiff. 



Sesamtah £. Spmill and Agnes H. 
BpruiU, by < their next friead^ 

V. 

Lais Spruill, executrix of the last ) 
will of Benjamin Spruill, dec'd. J 



>From Edgcombe. 



A. iMQed certain sUves to his aoii-iA<4ftw B. and afterwards by l^s last 
w^l9 gave these slaves to B's children, then infants. B. then made 
his will, and bequeathed these slaves to his wife, until his children 
should arrive to full age, and appointed her executrix. She took 
posbession of the slaves, and the execiitors of A. there assented to 
the legacy to B'i children. The possession of the slaves by the ex- 
ectttrix of B. IS not such an adverse possession as to prevent tlie as- 
sent of the executors of A. from vesting tlie legal title to the slaves 
in B*s children. It is not necessary that executors should have the 
actual poaayesfion of legacies, when ihe^ assent to them. 

This was an action of detinae for slaves, and it ap- 
peared in evidence that Peter Hines, the father of Plain- 
tUTs ttiotber, loaned to the Plattttiflb father, soon after 
his marriage, the negro slaves in question. The motlier 
4ied and the father married a second wife. Peter Uioes 
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jrx.T 181S. then made his vilU and gave to the PiaintUra the saM 
slaves. During the life of the father, as well, in the life* 
time of his first wife as after his interaarriage with 
his second* he acknowledged the Plaintiflb title mider 
the will of Peter Hines, of which will he had a copy* 
The father made bis will and bequeathed the elavea to 
the Plaintiffs, together with some other properly* In a 
latter clause of his will, he bequeathed as fellows : ** I 
lend the whole of my property abovementioned^ of every 
kind, to my beloved wife Lais SfMiiill, for the purpofls 
of raising, clothing and educating my children, andalse 
raising the young n^proes that are, or may hereafter, be 
' born in my family, free from any charge hereafter to be 
made, against my children heretofore named, until my 
children arrive to lawful age or marry .^ . And he ap* 
pointed the Defendant executrix of his will, who proved 
the same at August term, 1 808, qualified and took npoa 
herself the burthen of executing the same. She took 
possession of the property as executrix and continoed in 
possession thereof, until the time the executors of Peter 
Hinef), the grandfather of the Plaintiffs, assented to the 
legacy, which was three months before the bringing of 
- this suit. 

It appeared further in evidence, that when the Plain- 
, tiff^ demanded the slaves, immediately before the com- 
mencement of this suit, the Defendant declared her wil- 
lingness to surrender them up, if the Plaintiflb would 
pay a rateable part of the debts of tifeir father. The 
Defendant pleaded, ^< non detinet^ and the statute of lim- 
itations." The Jury found a verdict for the Plaintiffs, 
and a rul^ for a new trial was obtained, upon the ground 
that the assent of the executors of Peter Hines, did not 
Test in the Plaintiflb such a right as enabled them to 
sue, and that the action should have been brought in the 
^ name of the executors of Peter Hines. The role was 

discharged and the Defendant appealed to thia Court* 
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HALlf Jiidf^y Bell veiled the opimon of ttie Court.— Ji^t.1822. 
It is not necessary to enquire liow far the assent of an 
executor to a speciAc legacy adversely claimed by a r. 
third person having possession thereof, would enable *F*"i^ 
the legatee to sue For and recove^r fvjch kgacy in his 
own name ; for it does not appear that there was an ad- 
verse possession of the legacy in question, before the as- 
sent of the executors of Peter Hines was given. The 
slaves were loaned, in the first instance, to the fattier of 
the Plaintiffs, and then bequeathed to the Plaintiffs. 
Their right was acknowledged by the father during his 
life ; his possession, therefore, was the possession of Pe- 
ter Hines during his life, and after his death, that of his 
executors. The father then, by his will, gave the same 
property to the Plaintiffs. It does not follow, that he^ ' 
thereby set up a claim to it ; for the property had been 
loaned to him, he had been possessed of it for several 
years, and he might have thought that his children being 
of tender years, at the time of the loan, and some of 
them not born, might not know when they grew up, in 
irhom the title was. He, therefore, confirmed by his 
'Will, the will of his father-in-law. 

The case recites a clause in the will of the father, by 
which he lends the whole of his property to his wife» 
for the purpose of educating his children, and raising 
the young negroes, until the coming of age or marriage 
of lii# children* By this clause, notliing beneficial is 
given to the wife ; it was obviously inserted for the* ben- 
efit of his children. Aithougli he dues not by this 
clause, make his wife testamentary guardian, he seems 
to have had such an intent. If he had carried this in- 
tent into effect, she would have been entitled to the 
slaves, during the minority of the children, unless they 
had sooner married. It seems, howe\cr, to have been 
his wish, that she should discharge in part the duties of 
guardian, and she must be considered as taking posses- 
ion of the property for the benefit of the children. Her 

. Vol. IL . 25 



V 




178 I CASES IN THE SUPREME COURT 

juLT 1612. possession of it was not adverse to tlieir right, and 
therefore there was no adverse claim at or before the 
time the ei^^ecutors of Peter Hines assented to the lega- 
cy* By that assent, the right of the legatees to sue in 
their own names was complete ; a right which no after 
adverse claim could destroy. It is not necessary that 
executors should have the actual possession of legacies 
when they assent to them. It is sufficient if the legacies 
be in the possession of third persons, holding such pos- 
session under them. If, however, the Court were mista- 
ken on this part of the case, a new trial ought not to be 
" granted ; for complete justice has been done by the vw- 
dict, and if a suit was to be brought in the name, of the 
executors of Peter Hines, it would be for the use of thi 
present Plaintiffs, and the same verdict would be ren- 
dered. Let the rule be discharged. 



Den on demise of Henry Hunter, 1 

v. vFrom Martin. 

Frederick Bryan J 

A deed made by husband and wife, had a certificate endorsed on it by 
the Clerk of the County Court, ** that the wife appeared in open 
Court, and acknowledged the deed, before theCourt was priratdy 
caLamined, and said it was done freely and without compulsion ;" 
and on the minute docket of the Court, there was an entry that "a 
deed from A. B. and C. B. to D. £. was acknowledged.'' The 
deed was registered. Held, that upon the trial of an ejectment, the 
deed shail be g^iven in evidence to the Jury. For although the re- 
cord does not exproaalv state A. B. the husband, acknowledged the 
deed, yet it states that a deed from him to 1>. £. was acknowledged ; 
and the necessary inference is, that the acknowledgment was made 
by him and not by another. 

On the trial of this case, the PlaintiflT deduced title to 
the lands in question, to Auterson Kelly tind Nancy bis 
wife; and then olfere^l in e\idenre a deed purporting 
to have been executed by Auterson Kelly and ISaiicy bis 
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trffei to tho lessor of the Plaintiff; which had been duly Jpit I812. 
registered. On this deed» there was the following cer- ^'^T^^"^'^ 
tificate of acknowledgment endorsed by the Clerk of «. 
Martin County Court, to-wit : Biyan. 

** Nancy Kelly appeared in open Court and acknowIed|^d the with- 
in deed* before the Court was privately examined^ and said it was 
done freely and without compulsion. 

" THOMAS HUNTER, Clerk." 

The Plaintiff also offered in evidence, the minate dock- 
et of Martin County Courts in which there was the fol- 
lowing entryy to-wit : 

•* irth March, 1794. The Court met according to adjournment. A 
deed from Auteraon Kelly and Nancy KeUy to Heniy Hunter, was ac 
knowledged.'* 

The reading of this deed in evidence was objected to 
by the Defendant's counsel ; 1. Because it did not suf- 
ficiently appear that the Feme Covert was privately ex- 
amined* 2. Because the execution of the deed by both 
or either of the grantors, was not sufficiently proven 
either by the minutes of>the County Court or by tlie cer- 
tificate of the Clerk endorsed on the deed S. Because ^ 
it did not sufficiently appear from the endorsement on 
the deed, in what County Court, or at what term, the ac- 
knowledgment and private examination of th^ Feme Co- 
vert were taken. And on argument, the Court refused 
the Plaintiff* the liberty of reading the deed in evidence^ 
on the ground that the execution of it by Auterspn Kelly 
was not legally proven. 

The Piaintiff''s counsel then offered parol evidence to 
sliew, that the deed had been acknowledged by both the 
grantors, and that the Feme Covert had been privately 
Examined in a proper and legal manner, and that there 
^^ no unfairness or fraud in the recoi*d. This evi- 
dence was rejected by the Court* 

The PIaintifl*'s counsel then contended tliat as the 
Court were of opinion^ the execution of the deed by Nan* 
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Jvlt1812. cyKelly^ one of the grantors, was sufficiently pMven, ili« 
^"^"""^^^^^ deed should be submitted to the Jury as colour of title ; 
^^y^ and they then offered to prove actual possession under 
ii}»]it for more than seven years. This evidence was re- 
jected by the Court, and the Plaintiff was nonsuited. A 
rule for a new. trial was obtained, and being discharged 
by the Courts the Plaintiff appealed. 

Haxl, Judge, delivered the opinion of the Court : — 
The deed ought to have been received in evidence, on the 
ground of the acknowledgment in the County Court. 
The certificate of the Clerk appointed and trusted for 
that purpose^ states that the deed was acknowledged* A 
^ecd cannot be acknowledged except by him or theni 
who have executed it. It is not indispensably necessary* 
that the names of the persons by whom the acknowledg- 
ment was made, should be set forth. When an officer 
sets forth that any thing has been done in his office, of- 
ficially by him, we must presume that it was done le- 
gally, unless the contrary legally appears. Here we 
must presume that the acknowledgment was made eitlier 
by the husband and wife or by the husband alone; in 
either of which case^ it ought to be read. It is a far* 
fetched presumption, that it was made by the wife alone, 
without the consent or participation of the husband. 
^ If then, it was made by the husband, it ought to be 
read as' to him. It is a matter of little moment, 
whether it was acknowledged by the wife or not. un- 
less her privy examination was also produced. How- 
ever, it is not the province of this Court to look into the 
deed, and say what interest passed by it ; that belongs 
to the Court and Jury, who shall try the cause below. 
Let the rule for a new trial be made absolute.^ 
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« 

JUJLT 1812. 

Mathews & McKinnish 1 

V. \ From Cumberland. 

Win. MMre & Claiborn Harris. J 

Judgment «et a^e upon motion for irregularity. Judgments confesa- 
cd before the Clerk, where there is no Court, are irregular, and will 
be set aside upon motion. The rendering of a judgment, is a judi- 
cial act to be done by the Court only. 

This was a motion^ to set aside a judgment for irregu-^ 
iarity^ A writ was sued out at the instance of the Plain- 
tiffs against tha Defendants, i*eturnable to the Superior 
Court of Law, for Cumberland County^at Spring ternn 
1811, the service of which was acknowledged by the 
Defendants on the 4th March, 1811, and the follov^ing 
endorsement was made : 

<• Service acknowledged 4th March 1811, 

" WM. HOOR£« 
<« 7Wto, " C. HARRIS. 

«« D. MelvTimB. 
'< Judgment confessed by the Defendants in person; agreeably to the 
spectaltiet filed. Any ci'cdits that shall appear on statement between 
the Plaintiifs and William Moore, to be admitted. Stay of execution 
six months. 

** WM. MOORE, 
*• C. HARRIS." 

Afterwards, during the week appointed by law, for 
holding tlie Court in April, 1811, the Clerk entered up 
judgment agreeably to^this endorscment|; and when six 
nonths had expired, he issued execution for the debt and 
costs. William Moore, one of the Defendants, applied 
to one of the Judges for a writ of supersedeas, and made 
an affidavit, setting forth, ** that sometime in the week 
assigned by law for holding the Superior Court in the 
County of Cumberland, in the spring of 1811, he and 
Claiborn Harris confessed a judgment before the Clerk 
af said jCourt, to Mathews and McKinnish for the sum 
•f je45Q or there^oots^ with costs* That there was no 
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juLT 1812. Superior Court holden for the County of Cumberland, 
in the spring of that year, by reason of the indisposition 
of the late Judge Wright; and that he was advised the 
said judgment was irregular and ought to be satiaside.^ 
A supersedeas was awarded, and at the next terra of the 
Court, the judgment was set aside, and the Plaintifis 
thoi*cin api>ealed. 

Hall Judge, delivered the opinion of the Court : — 
It cannot be seriously contended, that the judgment in 
this case is regular and legal. What authority has the 
clerk to enter up judgment where there is no CouK ? 
It is his business to record the proceedings of the Court; 
but the rendering of a judgment, is a judicial act, to be 
done by the Court only. The judgment is irregular and 
must be set aside. 



William Filgo "j 

T. VFrom Johnston. 

William Penny. J 

A. having by roUtake paid to B. a fiffy dollar bank note, for a fire doI> 
lar bank note, cannot maintain lutumpmt to recover back forty-fire 
dollars. A bank note is not money, and a delivery by mistake of any 
thing except money, does not pass the property in the thing de- 
livered, and cannot raise an implied promise to pay money. 

This case commenced tiy a warrant before a Justice of 
the Peace, in which the PiaintifT claimed the sum of for- 
ty-five dollars, ** a balance due to him on exchange of 
some bank notes." The Plaintiif declared upon a spe- 
cial agreement, and for money had and received, for 
money paid to the Defendant by mistake. Sec. There 
was no evidence of any special agreement, and the only 
evidence to maintain the other counts was, that the 
PlaiuUff had> by mistake^ paid to the Defendant^ a fifty 



OP NORTH-C AROLINA. 



IBS 




dollar bank note, for a fi^e dollar bank note. No pro- J^lt 1813. 
mise, either express or implied, was proved, unless the 
payment of the. bank note as aforesaid, implied a, pro- 
mise to pay money. The Defendant relied upon the 
plea of </ non-assumpsit." The Jury found a verdict 
for the Plaintiff, under the charge of the Court ; and a 
mie for a new trial being pbtained^ the same was sent 
to this Court. 



Hijmis, Judge, delivered the opinion of the Court : 
The oase states, that there was no evidence of a special 
agreement, and the only evidence to support the money 
counts was, that the Plaintiff had, by mistake, paid to 
the Defendant a fifty dollar bank note for a five dollar 
bank note* A bank note is not money, and does not dif- 
fer in its nature from any other promissory note paya- 
ble to bearer. A delivery by mistake of any thing, ex- 
cept money, does not pass the property in the thing de- 
. livered, and cannot raise an implied proniine to pay 
money. Let the rule lor a new tidal be made absolute. 
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The commissioners of tiie bridgo an 

. Tarbopougli, I y^^ Edgcombc 

Jdhn wliitftkcr. , J 

An appeal lies from ibe judgment of a Justice df the Peace, to the 

County Court, and then from the judgment of that Court to the 
Superior Court. The act of 1777, CA. 2, made the judgment of 
the County Court, in cases of appeal, from the judgment of Justi- 
ces of the Peace, final. The act of 1786, Ch, 14, dedared the 
judgment of the County Court, in such cases, deci$ivef but tbe'aet of 
1794, Ch. 13, gave the right of appeal, from the judgment of a Jus- 
tice, in general .terms, and repealed all otUcr acts which came with* 
in its purview j and by the act of 1802, Ch. 1, the right of appeal 
from the judgment of a Justice, is given to either party. 

This suit was commenced by warrant, before a Jns- 
lice of the Peace, fwm whose decision an appeal was 
taken to the County Court, where it was again decided, 
and an appeal prajed for and granted, to the Superior 
Court; and the counsel for the Plaintiffs moved that 
Court to dismiss the appeal, upon the ground that the 
judgment of the County Court was decisive, and that 
no appeal lay from it. This motion was disallowed, and 
the Plaintiffs ap[)ealed to this Court 

« 

Haxl, Judge, delivered the opinion of the Court : — 
The act of 1777, {Ch. 2, sec. 69,) declares, that ♦*all debts 
and demands of fi\e {lounds, and under, shall be cogni- 
zable and determinable by any one Justice of the Peace.'' 
The next section gives to either party, a right to appeal 
to the next County Court, and directs that the same 
shall be re-heard and finally determined by that Court 
The next act on the subject, which it is necessary to no- 
tice, is the act of 1786, Ch. 14. By this act, the juris- 
diction of Justices, out of Court, is increased to twenty 
pounds, aud the right of appeal to the County CouK is 
given to either party, *^ which appeal shall be tried and 
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determined by a Jury of good and lawful men* and the J^^ 1813. 
determination thereon shall be dectmvf/' The act of ^!^"^^7*^ 
1794^ CA. 13, brings into view and consolidates all that v. 
is to be found in tlie preyions acts, relative'to the reeove- ''^^^**^- 
ry of debts ^ot twenty pounds and under. This act 
gives to either party, in general termsp the right of ap* 
peal to the County Court, and repeals all otiier acts 
coming within its purview*. The act of 1802, Ch. 6, 
professes to have been passed for the purpose of amend- 
ing the act of 1794, CA. 15, by increasing tlie jurisdic- 
tion of a Justice to twenty^five pounds. The last act ne- 
cessary to be noticed, is that of 180S, Ch. 1, by which 
this jurisdiction is extended to thirty pounds, and th^ 
right of appeal reserved to either party. 

It is understood, that tlie Superior Courts have sus- ' 
tained appeals 'fi*om judgments given by the ounty 
Court, upon sqipeals from judgments given by Justices 
out of Court, ever since the act of 1777, Ch, 2, was 
passed. Whatever doubts may be entertained of the le- 
gality of these decisions, on account of the- restrictive 
words used in the acts of 1777 and t786, it is not ne- 
cessary to attempt to remove. The former of .those acl4P 
declares that such appeals to the County Court, from 
the judgments of Justices of the Peace, shall be JinaUy 
determined by those courts ; the latter act declares that 
** their determination shall be dedsiveJ*^ But in the act , 
of 1794, there are no Huch expressions. In that acL 
and in jthose of 1802 and 1803, which were passed for 4he 
purpose of increasing the jurisdiction ot Justices, an 
appeal is ^ven to the County Courts, without declaring 
that their judgment shall be final or decisive. And this 
omission might have been the result of a conviction in 
the Legislature, that an appeal to the Superior Court 
would be proper, because the jurisdiction of Justices had 
been greatly increased, beyond the limjt.fixed by the act 
of 1777, Ch. 2. The 82d seotion of this act decjares, 
that when either Flaintiff or Defendant shall be dissatif^ 

Vox.. H. 24 
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Wn 181S. lied with any sentence, judgment or decree of the Conn* 
ty Coartf be may pray an appeal to the Saperior Court 
This ia a very general expression. Now, if the restric- 
fiallaid. ^1^^ words used in the acts of 1777 and 1786, are con- 
sidered to be repealed by subsequent acts passed on the 
•same subject, it seems there can be no obstacle ia the 
way of an appeal to the Superior Court, in the present 
instance* It is certainly such a judgment as would be 
embraced by that part of the act of 1777, just recitad. 
Judgment for the Plaintiff for his debt, and for the De- 
fendant^ upon the motion to dismiss the appeid. 



The State 1 

V* >From Edgcombe. 

Wyatt Ballai-d« J 

JntHetment fir fir^ery. — The act of 1801, respecting fcfrgcryt took 
effect on the Ist Apii]* 1801. The indictmetit charged that the act 
WM done, ** agairat the form of the act of the General Anenblyy in 
tiuch ease made and provided.'* Motion in arrest of jadgment, 
" that the indictment did not charge that the crime was committed 
after the Ist April, 1801,'* overruled. 

The instiument forged was a bond, purporting to be attested by one 
A. B. The in^ctment charged that the Defendant, ** wittiagly and 
wilfingly did forge and cause to be foiged, a certain paper writingt 
purporting to be a bond, and to Se signed by one C. D^ with the 
name of him, the said G. D. and to be sealed with the seal of the 
aaid C. D." but £d not charge that the bond purported to be at- 
tested by one A. B. Motion to arrest the judgment on this acc o unt, 
ovettuled ; for nothing need be aTerred in the indictment, which is 
not neaesaary to constitute the oiTenee charged. II is not necesaaiy 
that there should be a subscribing witness to a bond ; and if there 
be one, it is not his signature, but the sigmng, sealing and delivery 
by the obligor, that constitute the instrument a bond. 

This was an iodtctment for forgery under tiie act 6f 
IdOS. It charged, that << Wyatt Ballard, late of the 
GOftnty of Orangei planter^ on the twdfth day of No- 
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vemtoFf in the year of our Lord one thousand eight Jvs.t1812. 
bundred and tbreet with force and armgy at the couii^. 
of Eidgcoaibe^ of bis own wicked head and inaginatiM* 
wittingly and falsely did forge, and eauae to be forgfliy 
a certain paper writiogy purporting to he a bond, and 
to be aignoil by one Thomas Wiggins, with the name of 
him, the aaM Thomas Wiggins^ and to be sealed with 
the seal of the said Thomas Wiggins, theienor of which^ 
said false, forged and counterfeited paper writing, par- 
porting to bea bond, is as faNows : 

" On demand, the tot day of January, one thousand eight hundred 
and five, I pxomiae io i>ay Wyatt Ballard, or his assigns, the full sum 
of one thousand and thirty dollars ; the same being for value received, 
as witness my 'hand and seal this twelf^ day of November, 1803. 
**Tette, « THOMAS WIGGINS, (Seal.) 

« B. Lixi»»** 

^ with intention to defraud the said Thomas Wiggins, 
against the form of the act of the General Assembly^ in 
such case made and provided, and against tlie peace and 
dignity of the State/' The' Defendant was found guil- 
ty ; and it was moved that the judgment be arrested, 
1st, because it isjuot averred in the indictment, that the 
offence was committed after the act was in force, on 
which the indictment |s founded ; and 2d, that it is not 
stated, that the forged bond purpoiicd to be attested by 
the subscribing witness. And the case being sent to 
this Court, 

Hakbis, Judge, delivered the opinion of the Court : 
As to the first reason in arrest, the act was in force from 
and after the first day of A))ril 1802, and the indictment 
charges that tiie offence was committed on the 12th day 
of November 180S, agaimt the form of tlie acU If the 
offence was committed agtunst the act, it must necessa- 
rily have been committed after the act was in force ; for 
if it were not, the Defendant could not be guilty of the 
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Wootten 

V. 

^hcltbn. 



jvLt 1812. dfTence, charged against him, and must have been ac- 
^itfed. As to the second reason in arresC^ nothiiig 
n^ be averred, which is not necessary to constitute the 
oSlbnce^ chained in the indictment It is not necessafy 
th«pe««stkoulA be a subscribing witness to a ibomlr and 
although tliere be one, it is not his signalafrey but the 
signing and sealing^' by the obligor, that bMstitute the 
writing a bond. The Indictment avers, that the writing 
set forth, purports to be signed and sealed by the obK« 
gor, which is all that is necessary to constitute the of- 
fence, and bring it within the act. And although ano- 
ther averment might have been made with propriety, it 
does not follow that it mght to have been made. Let 
the resins in arrest of judgment, be overruled. 



/ 



Sen on demise of Wootten & wife. ^ 

V. y From HalifaK.^ 

WillUShclton. J 

A. bemgf seised in fee of certain lands, devised them ** to hSs dau|^hter 
Anne, during the full toKm of her natural Hfe, and at her decease to 
descend to the^«^ pale child lawfully begotten on her bodji ; but if 
Anne should die without tucK, male heir of her body, then the said 
land to belong to her present ds^ighter Martha, to her and her hein 
forever." Anne had several male children, after the death of the 
testator, and her eldest male child died in her lilSstime, living' her 
daughter Martha, who afterwards married, and had issue The 
otl\er male children survived their mother, Anne. Held, that on the 
birth of the first male child, tlie estate vested in him, by wluch means 
Ihe liuiitation to Martha was defeated. The law leans in favour of 
the vesting of estates, and in limitations like the present, the vesting 
•hall take place on the birth of a child, without waiting for the death 
<if the parent 

In this case the Jury found the following special ver- 
dict, viz. that David Lane being seised in fee of the land 
in question^ on the 12th day of April 1789, made his 
last will^ and therein and thereby devised the same^ as 
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IbllowS) to-wit ; ** I lend to my dau/a^hter, Anne Shelton, ^^^^ 1^12. 
the seven hundred and twenty nine acres of land where- ^"^T^^^^ 
on she now lives, diirin]^ the Tull term of Iter natural Tife/ v. 
ntnf at her defease, to descend to the jfiw* male child law- Shcftoos 
folly begotten on her body ; but if-my said daughter die 
without such male heir of her body, then the said land to 
belong to the ;)re»enf daughter Martha Shelton, to her 
and her heirs foi*ever.'' That the said will was after- 
wards duly proven; that the said Anne Shelton, had se- 
^ernimak'children after the death of the testator : that 
the ddest one lived tWo or three years, and then died in 
the life'time of the said Anne, living the said Martha, 
who afterwards intermarried with William Woottenj 
and they two are the lessors of th<S Plaintiff. That the 
other mafe children, five in number, survived the said 
Anne, thts eldest of which afterwards died an infant, and 
onmaiTied before the ^bringing of this suit, and before 
the act of^l 765, letting in females equally with nhiles. 
That the reihainhig Tour child^n-are dtill alive, an^ 
tiiat the Defendant^Wlllis Shelton^ claims as guardian ' 

to the said four sons and to Mary, who is another 
' daughter of the said Anne.'* 

Upon this special verdict, the Court gave judgment 
for the PlaintlffTor the whole of the said land ; and the 

Defendant 'appealed to this Court. 

t 

Brtnvn, for the le^^sor of the Plaintiff.*— Cases in the 
books, on willSf have no great weight, unless they are 
exactly on the very point and similar in every respect to 
the case before the Court.— (2^ mils. S24. 3 fFUls. 247.) 
£very one must have remarked, that a very small dif- 
ferebce in the expression, will' occasion a quite differ- 
ent construction ; as in the two' expresssions, dying 
Without halving issue, and dying without learoing issue. 
The principle, says Lord Renyon, is the thing which 
we are to extract from the cases, and apply to the de- 
cision of other ca8e8.~(7 Term. 148.) The only prin- 
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jvLT 181). ciple on which Coorts can, with aiqs aafb^, prooeod 
in questions arising on wUls, is the intention of the Ub* 
tatar, to be collected from the words which he has naed^ 
and not from conjecture, (3 TeruL SS, 4Bfi^ 490««-2 V^ 
^8,) and no sensible word is to .be r^ected.«-^3 2\ 
S6.) ^ 




If we consider this case m the rvwris of the will, it 
will not be disputed that the testator's daughter, Annet 
took only an estate for life ; because, 1st* the devise to 
her, is during the full term of het; nafural l^fe, in espresf 
words. £d. After her death it was to desccind to her 
first soUf and if she died without such nude heir, to her 
daughter Martha, both of whom were to take as pur^' 
diasera ; for it was very improbable that either of them 
would be her heir. If she had more sons than one, thej 
would all have been entitled as heirs ; or if 9he had no 
son, and more daughters than one, they would have been 
joint heirs ; and Martha was not to take m exclusion of 
any son but the first So that an express estate for life^ 
was devised to Anne, and no remainder or other estate 
to her heirs. 

Then the remainder to the first ^n» mibom, was p 
contingent remainder in fee, (1 Fearmu 6, 7,) and the 
remainder to the first son, unborn, being contingent and 
in fee, the limitation to Martha^ the lessor of the Piain* 
tiff, on^ailure of that remainder, was, at its creation, a 
concurrent, contingent remainder, and would take effect 
^s such, if the remainder to the first son never took ^^ 
feet.— -(/(bm. 289, 264. 1 Salk. 2$4. 1 P. fFms. $05*) 
And it is concluded that the remainder to the first son 
nevep took effect, as the contingency on whic h he was 
to take never happened ; for that contingency was not» 
solely, his being born, but his being born and beinig 
alive until after the death of his n\pther, Anney so as to 
he her male heir. 

In supporting this position it may be proper to take 
into view the case of Jhc v« P^ryn, (3 Tcm* 484|) and 
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shcfw how dUTereiit that case was from this. In Doe v. Jrrzt iBiHL 
Perryiif the expression was* remainder to all and ever^^ v^'-^^>n^ 
the cMUreHf ftc. withoat aslng any expression indicative «. 
oCthe testator's intention, as to wlien the remainder ^hehon. 
AottM Testy but leafing the time of its vesting solely 
to the rale of law, which, of coarse, vested it as soon as 
a child was born and capable of taking. The expres- 
sbn in tlie case before as is, and (U her decease to descend 
to the first male ehUd. This seems strongly to point oat 
that it was the testator^s intention, that no interest what- 
ever shonld vest in that child, 'till the death of its moth- 
er, tenant for lifo. It seems to be equivalent to sayings 
*' if slie have a son, and that first horn son survive her» 
then the land shall descend to, or vest in that son.'' / 

That this was the understanding and intention of the tes- 
tator, is quite clear, from the expression that immediately 
follows ; for the testator having in his mind the contin- 
gency on which the first bom son was to take, adds, '^but 
if my said daughter die without such male heir of her 
body, ftc." This clearly shews, that the contingency on 
which, according to the testator's understanding and in- 
tention, the remainder was to vest, either in the firdt 
bom son, or in Martha, was that of the first son being 
not only born, but living at the death of his mother, 
when, and not before, he would be her heir; for ^mo 
est Baeres Viventis. It is admitted the technical mean- 
ing of the word heir, may be controlled or restrained by 
the context, or evidence, perhaps. But here, there is no 
context or evidence to ascertain it. 

If the contingency, on which the remainder to the first 
born son was to vest, never happened, then the limita- 
tion over, to the lessors of the Plaintiff, is clearly good 
as a concurrent or cotemporary, contingent remainder, 
, (the fee descending to the heir at law of the devisor, in 
the mean time,) and the Plaintiff is entitled to recover. 

Another view may be taken of the subject. The rule, 
ftat limitations of this kind an) never construed to be 
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juiT 1813. execi|toi7 devises, but where they cannpt take effect u. 
remainders» is not disputed, and therefore, it is adoiit- 
ted that the limitation'oYer to Martha, the lessor of the 
Plaintiff, was, in its creation, a concurrent, contingent 
remainder in fee, and continued to be so, as long as the 
remainder to the JBrst born son continued contingenL 
But if the remainder to the first born son vested in him 
at his birth, then, as the limiCatioji to Martha could oo 
longer take effect as a contingent remainder, it was, by 
the son's birth, converted into jtn executory devise, and 
valid as such, being to take place, if at all, on the ter- 
mination of a life in beii^, viz. at ti}eideath of the motiir 
er, Anne ; and the event on which it was to take place 
having happened, viz. the mother, Anne, haviqg died 
roithout such lieir male of her body. , 

That such a limitation may, for the purpose of effec- 
tuating the intention of the testator, change its nature^ 
is fully proved by the case of Bapkins v. Bopkins, (ease$ 
T^tmp* Talbot, 44,) where a limitation of this nature was 
held to have been at its creation, a good contingent re- 
mainder, but by a subsequent event, it had become void 
as a contingept remainder ; it had changed its nature 
and become good as an executory devise ; and a largo 
estate is held under that decree. 

In Brownsioerd v. Edwards^ (2 Ves. 243,) it was held 
by Lord Hardwicke that a limitation of this kind would 
take effect either as a remainder or an executory devise^ 
according to the happening or not happening of a subse- 
quent event, viz. the vesting of a preceding limitation 
to John Brownsword. The same point is adjudged af- 
ter much argument and deliberation in the case of Foh^ 
rtau V. Fonertaih {Ooug. 486.) 

'Then on what event was the executory devise to take 
effect ? The lands in dispute are devised to the mother 
for life, contingent remainder in fee to the first male child 
larvfully begotten on her body ; then to Martha the lessor 
of the Plaintiff and her heirs. The word 9uch (which 
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cmitiot' 1)6 I'ejectetl) restrains and qualifies tho geiier«il Jrir. 183S. 
meaning of the term male heirs of her body 9 and confines 
it to the^rs^ iiude chili^ lawfully begotten on her body ; 
and as it roust of necessity be known at her death whe- 
ther or not she would have an heir answering that dc^- 
cription, the devise over on the contingency of her hav- 
ing none, is not too remote. Here, again, it may be 
. proper to remark a material diflTerence between the case 
of Doe Vm Perryn, and this case. In Doe v. Peiryn, 
the expression was, and far default of such issue, wJiich 
the Court with evident propriety held to mean fir de- 
fault of cliildreUf the term made use of in the preceding 
devise and to which the woi*d such n^ferred ; and as a 
child was born« the estate could not go over, because 
there was not a default of children. But in the present 
^case, the expression is, if my said daughter die livitkoiit 
ttich male heir of her body ; and although a son was born, 
yet as he died before her, she died without such mate 
hdr ; and therefore the devise over to Martha the les- 
sor of the PlaintiflT, must take effect. In the case of 
Doer. Perryn, Duller, Justice, says ** children and is- 
sue, in their natural sense, have the same meaning ; but 
not so the woi*d heirs.** A child the instant it is born, 
is issue ; but it is not an heir till its ancestor's death. 

There seems to be no difference between limitations 
over of personal and of real property: if the intention 
of the testator can be ascertained fnmi the words, it will 
govern in both cases, (3 T. R. 145—7 T. R. 589.) It 
inay be said that the first born son might have had chil- 
dren, who might have survived the tenant for life, al- 
though he died before her, and that it cannot be suppos- 
ed he meant to disinherit them. This remark hath 
deservedly had weight where the construction was 
doubtful, and the contest was between grand children of 
the testator, and. strangers or remote relatiops. Dut 
here the constrnction is clear, and the dispute is between 
a grand-daughter^ for whom the testator manifests a 
Vol. II. 25 
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July 1812. strong partiality^ and supposed great, grand children, 
^'^'*'^^^*^ whose father even, the testator could never see. That a 
r. gr^id-son should he born» live to have children, and 
shclton. ^1^^^ die before his mother, bis cliildren surviving both 
him and her, is certainly a Very i*emote possibility, and 
one that did not enter into the contemplation of the tes- 
tator ; and we are not at liberty to conjecture what he 
would have done, if it had ; for that woubl be to make a 
will for him, and not interpi^t the one be has made. 
But if we^wcrc at liberty, we miglit well conjecture, he 
would not have let it interfere with the provision he was 
making for his favourite grand child. The true con- 
struction of the will iSf to the testator's daughter Anne, 
for life, contingent remainder in fee to her first born son, 
with a limitation over to Martha, the lessor of the Plain- 
tiff, which hath taken effect as a concurrent contingent 
remainder, if the contingent i*cmainder never to the sob 
vested, he dying before his mother ; or if that remain- 
der vested in the son at his birth, then the limitation 
to Martha hatli taken effect as an executory devise, the 
event on which it was to take effect, not being too ^e- 
iQOte'and having happened. 

But tlie Court gave judgment for the Defendant, on 

the ground that on ''the birth of the first male cliild, the 

estate vested in him ; by which means the limitation to 

' , Martha was defeated ; that tliis was the clear intention 

of the testator, otherwise, if the first male child had 

i 

left children, they would have been unprovided for; 
that the law always leans in favour of the vesting of es- 
tates ; and in limitations, like the present, they have 
said the vesting shaii take place on the birth of a child, 
without waiting for the death of a parent. 
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Wells Cooper "1 » 

I 

Tlie President & Directors of the Bis- i>From Chowan, 
mal Swamp Canal Company, and | 
others. J i d* • 

Under the acts of Virg;inia and North-CaroliT^,- incorporating the Dis- 
mal Swamp Canal Company, tlie Courts of each State have equal 
jursdictlon, in all matters rclat?n^ to the concerns of the Company ; 
' and the Oeort, in either State, in A?hicb a suit shall he first pi'operly 
' iesthscLteiU^oitflts all tAktn Courts of Alriscltctton, duriog tbq pendiixgT 
of such suit, an<l whilst the judgment, which may he given therein^ 
remains in force. 
The shares of the Company are not liable to seisure and sale, under a 
'Jteri fa das. They arc declared real estate by the acts, only to make 
- ^Kfim inheiitahle^ 

A bill, in equity, will not Ue against the officers of the Company, to # 
compel them to register a conveyance of shares. The proper reme- 
dy is a mandamus. 



In the year 1790, (he States of North-Carolina and 
Virginia (by acts of their respective legislations,) in- 
corporated a Comj»any by the name of the Dismal 
fiwamp Canal C<>mj)any, and declared the shares of tlie 
Company to bo real estate, and tlie proprietors tliereof, 
tenants in common. The Canal lies partly in Virginia 
and partly in North-CiJ'^olina.' The ofR(?eof the Presi- 
rfeut and Directors, for the purpose of registration and 
of performing their other corporate acts, is held in the 
town of Norfolk, in the State of Virginia. Wells Coop- 
et*, "purchased certain shares in tliis Canal, at a Sheriff's 
sale, iindcr an execution issuing from the Superior 
Court of Law at Edenton, and directrif to Camden 
County, where the proprietor then resided, and the Ca- 
nal partly lies. He then brought a bill, among other 
purposes, to compel the President and Directors to regis- 
ter the deed executed to him, by the Sheriff, for the 
shares which he had ])urchase<l ; and Hhe case was sent 
to this Court upon the following cxuestions : lst,"wltc- 
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jviT 1813. ther an execution issuing from a Court, in North-Caro- 
^'^'^'"^*^ lina, can be levied on op affect the shares of the Compa- 
r. ny»" 2d, " Whether the^ shares can '4ip transferred 
Ctnaicom- under the acts of incorporation, by extrcution/' 3d, 
** Whether the Courts of North-Carolina have jurisdic- 
tion in the present case.'' 

* 

Haxl, Judge, delivered the opinion of the Court : — 
TJie last question submitted to this .Court sliould be first 
considered ; have the Courts of North-Caroliiia juris- 
diction of the present suit ? It is to be observed that the 
Canal lies partly in Virginia, and partly in this State, 
and that the acts of A-scnibly, incor|M>ra ting, the Com- 
panies, give no prr Terence to the Courts of either State. 
And it is to be further observed, that the office of Presi- 
dent k. Directors of the Company, has not by these acts 
been located. It therefore follows, that the Courts of 
each State have equal jinrisdiction ; but the Court 4r 
either State, in which a suit shall be Arst properly in- 
stituted, docs, by such priority, oust all other Courts of 
jurisdiction, during the |)endency of such suit, and 
f M hilst any judgment, which may be regularly given in 

such suit, remains in force. 

But the CSmplainant has not applied to the proper 
jurisdiction. He ought to have applied tp & Court of 
Common Law, for a mandamus to compel the officers of 
the Company to register his deed, in case he be entitled 
to have it registered. — (4 Btirr. 1991. 1 Ld. Raym. 1%5. 
1 Strangef 159. 2 /d. 1180. Cam. Dig. mandamuSf JL 
£ i^iirr. 943. 2 Term. 2.) It is not necessary to dis- 
cuss this points as the first and second points, made in 
this case, must be decided against the Complainant. 
It is true that the acts of incorporation declare that 
the sliares shall be considered real property^ and it is 
also true that i-eal property may be sold under writs of 
jieri facias^ in this State. But it was not contemplated 
to make such shares liable to debts, as real property. 
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TIms object of the acts was, to give to shares the quali- J^r 1813. 
^ of being inheritable. This idea is strengthened by a ^'•^''^'^'*^ 
clause in the acts, which declares that there shall be no «; 
severaRce of a share. If the shares arc to be consider* ^■*^ ^^"** 
ed i*eal property, as to the payment of debts, ttiey niiist 
be viewed as savouring of, and issuing from the land ; 
in whicK case tiiey have locality ; and part of the lanil 
lying in Virginia, is not within the jurisdiction of this 
Court, BO that an execution could be levied on it ; and 
we have just seen that that part which lies in this State^ 
cannot be sold, because ^Ihere can be no severance of a 
8hai*e. If the shares be considered as unconnected with 
the land, although, as to some purposes, they be consid- 
ered as real estate, yet, as to executions, they are choses 
in acHan, and not the subject of leisui*e or sale. It may 
be aptly said of them, what Lord Ellenboniugh, in tiie 
case of Scott v. Scholey^ (8 Tenn^ 46r,) said of equita- 
ble interests in terms for years, ^Hhat they had no local- - 
ity attached to them, so as to renjder them more fitly 
the sulyect of execution and sale, in one country than in 
another. Let the bill be dismissed. 



* / 
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Thomas C. Reston 



1/ <« 



Theexecutore of Thomas Clay- ("*'**'" N«w-HwioTer. 
> ton, dec'd. J 

» 

^. bequeathed oerUin persona] estatet to tninteefl, ^ until some one of 
hia grand-children, the lawful children of his dauglKcr, B. should ar- 
rive to the age of twenty -one yeara, at which time the property was 
' to be divided among his said grand-children, equally, share and 
. share afike." Held, that all the grand-ehitdren liring at the time 
the first of them attained to the a^e •f twent3r*OQe^fcai9»afe coti* 
tied, share and share alike. 

Thomas Clayton, by his last will, gave his estates, 
both Veal and personal, to certain persons in trnst, to 
sell his lands and liis perishable property, and hire out 
his slaves, >< until some one of his grand-children, the 
lawful children of Isabella Rcstoot of Scotland, should 
amve to the age of twenty-one years, at which time his 
slaves were to be divided among his said grand-chil- 
dren, equally, share and share alike; and all the rest 

• 

and residue of his estate, to be equally divided among 
his said grand-children, and given to them when they 
should arrite to full age respectively ; and that his ex- 
ecutors should allow for the annual profits of his estates, 
whatever sum orsums of money they might think proper, 
for the education and maintenance of his said grand-chil- 
dren, until they re,spe<jtively should arrive to full age." At 
the time of the making of the will in July, 1793, and of 
{lie death of the testator, in October following, Isabella 
Reston, named in the will, had three children, Thomas 
C. who arrivedito full age in Octoher, 1810, Mary and 
William. After the death of the testator, and before 
Thomas C. Reston arrived to full age, Isabella Reston 
had seven other children, who were alive at the com- 
mencement of this suit; and the question submitted to 
this Court was, wjiether the estates of the testator were 
to be divided among the three children living, at the 
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death of the testator^ or among the ten children, living J^* ^^* 
at the time Thomas €• Reston arrived to full age. 




Haix Judge, delivered the opinion of the Court : — Lockbut. 
It is not necessary to enquire whether the legacies vest- 
ed before the time pointMl'out for their payment. If 
they did not vest before that time, it is clear that all 
the grand-children are entitled ; if they did vest before 
that time, we are authorised by the case of the Attorney 
General v. Crispin, (1 Brarvnf Ch. Rep. 386,) to say, 
that the conseqdence is the same. All tl^e grand-chil- ^ 
dren of Isabella Reston, living when her Thomas C« 
arrived to full age, are equally entitled.— (Fe5.ywn« 1S6. 
SiU. 687. S Id. 119, 150. JmbUr, 334.) 



fiimon Price 
Reding Scales & Thomas Lockhart. 



} 



From Johnatou. 



PRACTICE.— A capias U sued out against A. and B. and is served dh 
A. An aUoM and then a pluriet capias are issued ag^'.nst B. which 
are returned ** not found." A. shall be allowed to plead to the ac- 
tion, and the Plaintiff to come to issue as to him. 

This was an action of trespass in et armis^ and the 
capias had been served on Lockhart of the Defendants ; 
after whicb^an alias and pluries capias issued against 
Scales the other Defendant, on both of which the She- 
riff returned **that Scales was hot to be found ;^ and 
thereupon Lockhart moved to plead to the action, and 
that the Plaintiff be compelled to come to issue as to him; 
which motion was sent to this Court ; and 

By the Court — At this stage of the proceedings, the 

Defendant Lockhart, is entitled to plead and to demand 

that issue be joined aa to him. Let the motion be al« 
lowed. 
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John Seawell 1 

V. > From Moore. 

William Shomberger. J 

Action qui torn.— In an action to reo^ver the penalty given bj the sta- 
tute against usury, it is not necessary to shew that the pnnaple mo- 
ney has been paid. The offence is complete, whan any thing is re- 
ceived for the forbearance, over and above the rate of six per cent 
per year. 

This Vfus an action qui ianif to recover the penalty 
given by the statute against usury ; and the facts were, 
that one Jabez York was indebted to the Defendant up* 
on a judgment rendered by a Justice of the Peace, tnd 
for forbearing the payment of the said judgment, the 
Defendant accepted and received from Turk a sum great- 
er than at the rate of six per cent, per year. The prin* 
cipal sum was unpaid, when the action was brought^ 
and the question submitted to tliis Court was, whether^ 
as the principal sum was not paid, the Defendant was 
liable for one double the amount thereof^ (the penalty 
given by the statute.) 

LowRiE, Judge, delivered the opinion of the Court : 
Our act of Assembly on this subject, is copied from the 
I2th ^niu di. 16, and the construction given to this lat- 
ter statute, ought to be given to ours. It is laid down 
by Lord Chief-Justice De Grey, in the case of Loifd qui 
tarn \. WiUiamSf (3 fFUU. 261,) that *' wherever parties 
make a contract for monies or other things and above 
the rate of five per centum per annum is received by the 
lender, the offence against the statute is complete ; and 
even if the principal money shall never be paid, yet the 
offence is committed.*^ Judgment for the Plaintiff. 
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Jui,T 1819.1 

The State 1 

T* K From Robeson. 

Benjiifnin Johnson. J , 

fhe prosecution being removed for trial to another County, the Clerk 
transmilted the orig^al indictment, on which the Defendant was 
tried and convicted. It was moved in arrest, that under the act of 
1806^ the Clerk should have transmitted a copy of the indictment as 
part of the transcript of the record, and that the Defendant oug^ht to 
have been tried on this copy. Motion disallowed. 

The Defendant was indicted for petit larceny in Cum- 
berland County Court, and being convicted, he ap|)eal-, 
ed to the Superior Court. At the term at which the 
appeal was returned he filed an affidavit, on which the 
Court ordei*ed the prosecution to be removed for trial to 
Robrson County, an^ at fall term 181 1, of Robeson Su- 
perior Court, he was tried and convicted ; and it. was 
moved' In arrest of judgment, Ist. that he was trieSd in 
the Superior Court of Robeson County upon a copy of 
the record from the County Court of Cuniberland, which 
was not certified under the seal of the Court ; 2d. that 
the Clerk of Cumberland Superior Court transmitted 
to Robeson Superior Court, the transcript of the record 
received by him from the Clerk of the'County Court of 
Cumberland, instead of sending a copy of that record as 
required by the act of 1806; and dd. that the act ^^ 
1806, requires a transcript of the record, to be tran^ 
mitted from one Superior Court to another^ and not the 
original. 

LowRi£, Judge, delivered the opinion of the Court: 
In this, case the original indictment and not a transcript 
was sent to Robeson Superior Court, and the Defend- 
ant has been tried on it and convicted. Had it not been 
for the peculiar words of the act of 1806, the objections 
now urged would never have been thought of. It is a 
novel objection that the Defendant has b^a tried on th» 
Vol. U. 26 
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jfrLT 1612. original indictrnenty and not on a co|)y. The objection 
^^^'^'^^ is not substantial: for the Defendant by nleadinir to the 

Davis and ,. , . , . 

McNeil. ori,c;inai indictment did jiot loose any advantage that lie 
Evims. could have had by being tried on Uie transcript. Tbe 
original is better evidence of the facts pharged, and of 
the finding of the Gran.d Jury, than any transcript or 
copy can be. The object of tlic clause of the act relied 
on^ is to multiply tlie chances of a fair and impartial tri- 
al by Jbry ; and as that was in no I'espect abridged by 
the Defendant's taking his trial on th'c original bill* the 
reasons offered in arrest^ must be overruled. Judgntent 
for the State. ^ 



Thos. Davis & Archibald McNeill 

17. [-From Cumberland. 

Theophilus Evans & others. J 

A special demurrer being* filed to a declaration, and auttained, the 
Coxai will give leare to amend the declaiution on payment of costs. 

In this case a declaration had been filed, to wbich the 
Defendant demurred specially, and after argument at 
the spring term of 1812, Locke, Judge, sustained the 
. demurrer, but gave the Plaintiffs leave to amend on pay- 
ment of costs. At spring term 1813, Williams for tbe 
Dofenuants, obtained a rule to shew cause why so much 
of the order as gave the Plaintiffs leavc.to amend, should 
not be vacated, on the ground of error, irregularity, and 
want of authority in the Judge, to make such an order; 
and the case was sent to this Court upon this rule. 

Bela Strong Esq. argued the case for the Plaintiflb; 
and all the obrjertions urged by the Defendants against 
the order giving leave to amende are noticed by 
•him. 
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Twb queationSf only^ sceoi to be presented hy this J^i-t 181 
rule, viz, ^ "^T^^^ 

Davis aiul 

I. Had Judge Locfee, authority to make the order for *^^^'*^^^- 
amendment ? Evans. 

II. Was that authority properly exercised by him ? 

L As to thejir^^ question^ the PiaintiflTs maintain that 
be had authority, for Int. by the common law^ amend- 
ments of the pleadings are aiioNvable, until judgment 
given ; £d. in this cause no judgment had been given ; 
and, Sd» this action forms no exception to the above gene- 
ral rule of amendments. 

1. By the common law, amendments of the pleadings 
were allowable until Judgment given. 

Under this point, however, it will be necessary, for 
the purpose of coinciding with the books^ to remark, in 
the .first place, that tlie pleadiiigs are considered to be 
in paper until judgment given, and, in the second place, 
that while tlie proceedings are considered to be mpaper, 
they are amendable by. the common law. i 

In the first place, theut the pleadings are considered 
to be in paiier until judgment given. ** Pleadings are 
the mutual altercations between the Plaintiff and De- 
fendant, which at present are set down and delivered 
into the' pa|)er office in writing, thougii formerly they 
were usnally put in by their counsel ore tenus or viva 
voce in Court, and then minuted down by the chief 
clerks or prothonotaries ; whence in our old law, French, 
the pleadings were frequently denominated tiie parol. — 
(S BL Com. £93.) It is to be observed that the com- 
* mentatur has not used the word recordedp but *^ minuted 
down^ &c." and he cannot mean that such a minute be- 
comes that solemn *^ memorial, or remembrance, in rolls 
of parchment,'' which Coke gives as the definition of a , 
rtan-d, — (I JiisL 260, a.) This distinction between the 
minutes and the records of the Court appears to have ex- 
isted as early as the begiiming of the reign of Ed. L 
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7viT 1812. when it was the practice to amend the. entries of judg- 
ments, by a i*ecurrence to the minates of the Court, — 
(3 BL Com* 408.) And the same distinction is observa- 
ble at this day. '' Anciently all pleas were ore termSf at 
bar.'* — Rush v. Seymour^ Jtf. 1 1^ Ann B. R. 10 Mod. Lit- 
eas^M Rep. SB.") But **^ the Judges were to record the 
parols deduced before them in judgment." — {Bac. M. 
Title wnieniment^and jeofails fJlJ dtes Britton 2 ; and 
gee also Tidd^ 651.) Tet as no other time is mentioned 
for recording the parols, otherwise than ** in judgment/' 
it would seem that they arc under no necessity to make 
such a record until the giving of judgment, and, in gen- 
ral, the practice of the English Courts is so. — {Tiddf 
843-4-5.) But though the pleadings should be entered 
on the roll, the Courts (perliaps in consideration of their 
power to delay the enrolment^) still exercise the same 
authority over them until judgment, as if they had not 
been enrolled. It is, however, true, that in Robinson ▼• 
Salefif after a trial in issues in fact, and upon a motion 
for leave to withdraw demurrers and amende (which 
was evidently before judgment,) Justice Denison said, 
^'the Court cannot help seeing that this is upon record; 
here are verdicts and contingent damages loond. There- 
fore, we cannot help this, I wish we could, because the 
merits seem to be with the Defendant. The cases of 
amendment cited, are where the whole are supposed to 
be in paper, or else the Coui*t could not have done it 
We have no authority to do this after it is plainly upon 
record.'*— {E. 30. Geo. 2. ' 1 Burr. 316.) Yet if the 
entry of verdicts in that case was taken to bje such a re- 
cord that the Court could not help noticing it and yield- 
ing to its restraint, they had, nevertheless, the power to 
set aside the verdicts, and in that way so to remove, or 
alter that record, that the objection of Justice Denison, 
would wholly have vanished. As in the case of Rex r. 
Philips, Mayor of Carmarthen, where verdicts were had 
and entered under the direction of the Courts without 
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prejudice to future trials ; the Terdicts were set aside, J^t 1819. 
and the Defendant had leave to amend his plea* — (K* SO* ^^fT"^ 

Datis and 

Cfeo. 2. 1 Burr. 292.) So that th6 Court did give MoNeiL 
leave to amend, after the entry qf verdict, in the face of ^' 
the record ; qr the setting aside the verdict so removed 
or altered the record as to open the Courtis authority 
to amend. In the case' last cited* Ld. Mansfield said, 
^ I have no doubt bat that we may dm this without the 
consent of the prosecutors/' — (I Burr. 306.) In Crraj 
T. PindoTf also, after verdicts on issues in fart, an 
amendment was allowed notwithstanding the record.^ — 
(£ Bos. df- Pull. 427.) And see also, (7 Bum. f East 
132, and Tidi^ 653.) So a verdict was set aside, and 
the Plaintiff had leave to amend ius declaration in the 
Circuit Court of the United States. fFUkiatgs v. Jfur- 
phy^ ad*r. June, 1803. — (2 Hay. Rep. 283.) And in this 
State, after a verdict had and entered, it was overturn- 
ed, and the Defendant had leave to add such a plea as 
constituted a new defence. Jteid, ^c v.. Hester*s adW. 
June, 1804. — (Rep. in Can. 488.) The pleadings in 
North-Curolina^ therefore, have been subjected to the 
control of the Court after verdict. Whatever, then, 
might have bfjen the opinion of Justice Denison^ the 
words of 8ir tVUUam Blaekstone^ stating the authority 
and-praettce of the Court, in regard to the proceedings 
.before them* seem* on the whole, to be well supported ; 
** foi*,*' says he, *• they at present consider the proceed- 
ings as in Jiejri^ «till judgment given." — (3 BL Com. 407. 
See also 1 8(Uk. 47, case 2.) And so long as the pro- 
ceedings are considered to be in fieri, they are deemed 
also to be in paper, because only the practice of plead- 
ing viroa voce, in Court, has been superseded by the de- 
livery of the pleadings, in Writing, and the pamis, or 
pleadings, are not now*, more than formerly, considered ^ 
as records, until they are enrolled of record ^^ in judg- t 

menf — (Tidd, 651-2. 3 Bla. Com. 293, id sup.) But 
this poitit will receive further confirmation in attending 
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jvftT 1813. to some of the atttborities which will.hereafter be quotod* 
^^7"^^ In ^lie ^cond place^ while the proceedings ai*e con- 
McNeil sidered to be in paper, tbey are amendable at the Com- 
Kvaat. '"^^ Law. An amendment of a plea* was long ago (in 
the time of Ed. I.) allowed, after exception^ and tbo 
opinion of the Court declared bj rule. Cobledike*s case, 
cited by Cokeiu €01-0^1*8 case^7 Co. 9f 6«) The words 
of Lord Chancellor EUesmeref respecting the ameod- 
inent in that case, are, *^ this plea was hmUden to bee iu* 
sufficient ; and therenponf the tenant amended his pleii» 
and pleaded Jnriher, &.c.^* — {Ellesmere's opinion in Cal- 
vin's case, p. 9£.) So it was heki by J^orih^ Ch. J. and 
^croggSf J* after demurrer to a plea, and joinder, that 
^* tiie Defendant might have liberty lo amend before judg' 
ment given.** — {Jinon. H. 28 and S9, Car. S, C. B. 2 
Mad. 167.) While all is in paper, amendments are al- 
lowable at pleasure. — (1 Salk. 47, case 1. S 8alk. 31.) 
And before judgmefU, while all things are in ^fieri, the 
Coui-t has power to allow amendments. — (1 8alk. A7f 
ease 2.) After plea issue, and record sealed up, and just 
as it was going to be tried, an amendifient was permit- 
ted.-^(l 8aik. 47, case 3.) Though in the case of F^x 
T. Wilbraham, an amendment was refused after demur^ 
rer ; yet it did not seem to result from any suppositioB^ 
that the Court wanted power, but from the considera- 
tion of a lordship upon the demurrant. — ( 1 Salk. 50, case 
11. E. 13, W. 3, 8. C. 1 X. iZoyO And but lor the 
authority of the case last mentioned, perhaps the same 
observation wojuld have been applicable to tiie case of 
Weeks v. Feacli, (which was at the next term after- 
wards,) whei*e the Courts after demurrer, refused leave 
to amend without the consent of the demurrant.— *(r* 
13, W. 3. I 8alk. 179. 8. C. L. Bof/. 679.) «< The sta- 
tute of amendment and jeofails^ only touch pleadings of 
record ; while pleadings are in paper they are amendable 
at Common Law.*^ — (Rush v. Sejfmour, ut snpra.) The 
Plaintiff had leave to amend his declaration. '< 1 
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Court were clear tliat it might bie done at any tlmie J^t I812. 
whilst the proceedings were in paper ;" and by Denisoft, ^^^^'^f^^^ 
** it was amendment at the Covimon Law/' Chiffitlu g* f. McNeil 
•V. Holly er — (T. 29 ^ SO. Geo. 2. J?. R. died 2 Burr. ^^^ 
1098.) ** After joinder In detnnrrer, by PlaintifT, he 
may amend his pleading oi* tiic Defendant may with- 
draw his demurrer, on payment of costs, while the pro- 
ceedings are in paper^ but not after the \demurrer is en- 
tered of record/* — (^Bac. M: iitk amendment and jeih 
fails.) The Courts •* consider the proceedings as in 
Jieri^ till judgment given ; and, therefore, tliat till then, 
'they have power to permit amendments by the Common 
Xaw, but when judgment is once given and eni*oIled, no 
amendment is permitted in any subsequent terra.*' — (3 
BL Com. 40r. Sec also TMd, 652 and 658-9.) 

1. Objection of the Defendants. — Under the act of 
1790, eh. $• sec. 9, sucli matters as are speciftcally set 
•fbrth, for causes of demurrer, are expressly excepted 
from the benefit of sucA amendments, as are provided 
for by the enacting clause ; an amendment, therefore, of 
fiuch particulars as are sp^ially assigned for causes of 
demurrer, is unauthorised by tlie act of Assembly* 

Answer of the Plaintiffs. This objection, it is con- 
ceived, is wholly inapplicable to the present question. 
' If an amendment had been asked for, which was onhj 
authorised by the act of Jtssemblyf and that defect whicit 
was thus sought to be amended, had been pointed out by 
a special demurrer, in such a case the Defendant*s ob- 
jection, would seem to be of unanswerable validity. 
But the amendment, at present, under consideration, 
was asked for kt Common Law. It will be incumbent, 
therefore, on the Defendant's, in order to make their 
pbjection applicable* to shew either, firstly^ that this 
amendment could not, before the act tif 1790, have been 
made at the Common Law ; or, secondly, tliat tlie act of 
1790, has abridged the Common Law 'powers of the 



a08 CASES tN THE SUPREME COURT 

jiTLT 1813. Courtf in such manner as that they can no longer reack 
^"^T^^ a case like the present* 
McNeil Aa to the fir^t ground* It is taken for granted* and 
i?* as undeniable, that the Common Law of England is in 
force here, so far as it has not been invaded by tiie con- 
stitution and laws of North-Carolina i and it is believed 
^ that sufficient common law authority has been already 

shewn, to warrant the court's autiiority in making such 
an order for amendment. 

As to the second ground. It is in belirtlf of dHf Fiaiti- 
tiffs contended. Ist. That the act of 1790 has not a mop0 
extensive operation than the English statutes of amend* 
ment and jeofails* and £d. That neither the act of Asseoi- 
bly, or thost* English statutes, were ever intended, or 
ever held, to narrow the Common Law rule of amend- 
ments. Ist. *' The act of 1790, is but a repetition of the 
provisions before made, by the acts of amendment and 
jeofi^iW «* By this act nothing can be amended, but 
what the other party might have demurred to, and spe- 
cially set down as the cause of his demurrer." By the 
Court in Cowper v. EdrJuards, adr. Ikjc. at Halifax, Oct^ 
T. 1792«— (1 Hay. Rep. 19-20.) It will, perhaps, be 
8e6n by any one, who shall examine this subject^ that 
the above decision restrains the operation of the act of 
* 1790| to the very same dimensions, which were be- 

,fore completely filled up by the operation of S7 EUsc du 
5 ; and yet the authority of that decision has been since 
re-examined and coniTrmed. — (TVoxbr v. Gtfrson, 1797. 
1 Hay. Bep. 466. By the first of these decisions a %Dritf 
though expressly named in the act, is held not to be 
amendable under it ; and by the second matter of auth 
Mtanee in pUadingf where the form U unobjectumaUef is 
deprived of any amendatory benefits of the act of As- 
sembly, and left to be decided upon Common Law prin- 
ciples. 2d. The act of Assembly could not have been in- 
tended to abridge the Common Law powers of the 
Coiirtf in cases of amendment* It either gave a ncm 
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m^thorUg to amende or it did not If it did, then, by the i^r I812. 
common understanding of mankind, aa exception would 
not be deemed to have a wider constractlon than the 
newly given authority to which it has relation ; but the 
Courts have said, as above, that the provisions were fte- 
fore made of which tliis act is '^ but a repetition.** If it 
did not, then surely the exception is as nugatory as the 
enacting clause. At most, this act only confirmed an 
old authority witljout any enlargement or diminution ; 
for, by the two last decisions, it appe ars, also, that the 
confirmation of this act, eta extend no fartlier than to 
such amendnic^nts as were before allowed under tlie act 
of 27 EH%. ch. 5. So that the reason and construction of 
the statute of Elizabeth, seem perfectly applicable to 
the act of 1790 ; and it will presently be shewn, that the 
27' EUc6. was- never intended or held to narrow the Com- 
mon Law. Besides, in the preamble of the act of 1790, 
eft. 3, it is, among ottier things, declared necessary 
*' that the business of tha said Courts, (Superior Courts 
of Law and Equity,) should be so arranged and expe- 
dited as to be less expensive to the suitor ;*' and the 9th 
section purports to give to those Courts an authority to 
disregard or amend certain defects, &c. Now, if the 
whole complexion of this act is observed, it would seemi 
very strange, that in giving to the Courts an authority^ 
(which, perhaps, they were erroneously supposed to 
want,) for a given purpose, the act of Assembly should 
be so construed, as to diminish a power already pos- 
sessed by them, for arriving at the very same object. — 
For it is one of the rules for the construction of law8» 
that if they can be made to harmonize together, the au- 
thority of both shall remain. Moreover, could the Le- 
gislature intend to increase expeditiouf and lessen the 
snitor^s expense^ by giving greater force and efficacy to 
Jonnal objections upon a special delkurrer than they wers 
before allowed, and by thus obliging suitors to pay the 
costs of two actions, when amendments already auUiori- 
Vol. II. 57 
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jriT 1812. sed by the^ Common Law, under the dii*ection of tht 
'^^T^^^ Court, would render one action sufficient for a fair do- 
McNeiL termination or the controversy upon its merUa r It 
^ .'"' would be preposterous to answer in the affirihative. 

That the En^sclish statutes of amendment and jeofails, 
were never intended to restrain the Common Law, will 
be evident, if we ascend to their cause. In the beginning 
of ^he reign of Ed* L it appears, that amendments were 
made to an extent which cannot now, perhaps, b€ ascer- 
tained, but which was probably greater than is at pre- 
sent allowed, with tlie aid of all the numerous statutes 
on that subject. <* The judgments were entered up im- 
mediately by the clerks ahd officers of tiie Court; and 
if any mis-entry was made^ it was rectified by the minutes 
or by the remembrance of tlie Court itself." — (S Bloc* 
Com. 408.) It was not until after the 17 Ed. 1, that 
amendments began to be refused in cases where justice 
required them ;. but the prosecutions instituted by tliat 
monarch againsif the judges, occasioned such a strict- 
ness respecting amendments, as by its oppressive and 
intolerable weight made tliose statutes necessary. It 
was really a departure fom the Ckpmmon Law, which 
they were called in to I'ectify. Thus, the fears or the 
^< sullenness^* of the JudgeSs produced those pitiful pre- 
cedents, which afterwards came to be regarded as law j^ 
but by the aid of the Legislature, so repeated;^ inter- 
posed, and by the liberality of the Courts, in modern 
tirne^, the ridiculous strictness built upon those prece^ 
dents is now disregarded, and the Common Iavw is s» 
far restored^ that amendments are now only refused 
** where they would work an injustice to one of the par- 
ties, or where he could not be put in as good a condi- 
tion as if his adversary had made no mistake." — (3 BL 
Com. 410,411. 2 Burr. 756.) Thus, the intent and 
operation of the English statutes of amendment and 
jeofails, have appnrf^ntly been to r *«<tore, and not to res- 
train the Couuaoa Law. Thai the only statute which 
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I»as any application to tlie present question, was never ^^^ ^8li2. 
held to confine the Common Law within narrower lim- ^'^'T"^ 
its, will appear m answerins; tlic roilowing objection. McNeil 
^ 2c1. Objection of the Defendants. — Should amend- «^* 
ments be allowed in those particulars that are specified ' 
as causes of demurrer, the act of 1790, requiring those 
causes to be assigned, would be without object, and 
would fail of having any efTert. , 

Answer of the Plaintiffs. — If the Legislature has only 
confirmed a law which was before in full force, that 
cannot deprive the Plaintiffs of the benefits which they 
were entitled to under that law, for it would s(iti remain 
in force after such a confirmation. But this objection 
woold i*est u^Kin the canstnictian of the act of Assembly ; 
and supposes for that purpose, that, having no otlu?r 
consequences than such as would destroy the Courtis 
power of amendment, at the Common Law, in cases ^ 

Kke the pi*e&ent, the act must, thercfoit;^ be construed to ^ 
produce that effect. Is not this reasoning absurd ? But 
as this objection was, in fact, made, an attempt will be 
offered to sliew that such a supposition is wholly erro- 
neous; and if this attempt should be successful, ttic last 
objection of the Defendants will, of itself, sink into ^ 

nothing, and complete also the annihilation of the^r5(* 

The only English statute which seems to coincide with 
the act of 1790, upon the construction which this act 
has received, is, the statute of 27 Eli%* ch* 5, as has be- 
fore been remarked. The substance of the act of As- 
sembly, so far as it is now material to consider it, is as 
follows^ viz. no << judgment," or other proceeding, shall 
be " reversed,*' or otherwise overturned, " for any de- 
fect or want of form, but the said Courts, respectively^ 
shall proceed and give judgment, accordingly as the 
right of the cause and matter in law shall appear unto 
them, without regarding any imperfections, defects or 
want of form in such writj declaration m* other pleading, 
reHniy proctsa 9r amrse of procc^ing iivhats^everf except 
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jiiLT 1813. those only in cases of devmrrer, which the party demwrring 
^^j^T^ shidl specially set down and express, together with the 
McNeil demurrer as cause thereof. And the said Courts res- 
Evans liectively ahall and may, by tirtub of this act, from 
time to tiihe, amend all and every sudi imperfectionSf &* 
fect^ and want of form f other than tliose only which the 
parly demurring shall set down 05 aforesaid, and may, at 
any time, permit either of the parties to amend any 
thing in tlie process or pleadings, upon such conditions 
as the said Courts,,^ respectively, shall, in their di^re- 
tion, and by their rules, prescribe." Were it not tliat 
the author itieis already cited, confine the operation of 
^ this section of the act, entirely to cases where only a 
special demurrer is proi>er, and also limit its operation 
t^ that of the Engliah statutes of amendment and jeo- 
fails ; it could, perhaps, be insisted that the latter part 
of it, (which is tu be found in none of those statutes,) is 
Tery clearly an express authority, in confirmation of the 
Common Law, and extending completely to the question 
sow before the Court* For the act, after once declaring 
particularly an autliority to amend whatever of faulti- 
ness in form, there may be, not specially assigned as 
cause of. demurrer, goes on further to declare a diBcro- 
iionary power in the Court to permit either of the parties, 
at any time to amend any thing in il\e process or plead' 
ings. But upoh the supposition that the construction of 
the act is already fixed by authority, the statute of Eli- 
betU.will be introduced as the only provision before made 
of which the act of Assembly, then restrained in its con- 
struction, is '^ hvia repetition, and as furnishing at once 
the reason and the application of the act of 1790. '^Af- 
ter demurrer joined and entered, in any action or suit in 
any Court of record within this realm, the Judges shall 
. proceed and give judgment according as the very right 
of the cause, and matter in law shall appear unto thqpi, 
without regarding any imperfection, defect or want of 
form in any writ, return, plaint, declaration, or ottier 
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l>Ieading, process or course of proceeding Urbatsoever^ ^^^ ^^^^ 
except those only which the party demurring shall spe* 
cially and particularly set dovn and express^ together 
with his deinuri*erf and that no judgment to be given, 
shall be reversed by any writ of error for any such im- 
perfection^ defect or want of form as is aforesaid, ex- 
cept only as is before excepted, &c/' It is to be observed 
upon this statute and the act of 1790, respecting the 
question now pending, that the latter so far as upon its 
given construction, it is at present applicable, is entire- 
ly copied from the former ; tiiat both have reference to 
the same subject matter; both contemplate the same 
evil ; and both allow tlie same remedy* Unless a new 
construction should be given to tiie act of 1790, they are 
exactly similar* Any objection that could be made to 
O06« seems equally valid against the other« But let the 
operation and consequences of the statute of Micaabeth 
be examined, in reference to the Defendant's objections 
under the act of 1790, and it is apprehended a complete 
answer will be furnished in favor of the Plaintiffs* 1* 
The practice upon demurrers was materially changed 
l|y this statute law* Before the pleadings came to be 
delivered ia writing, tiie exceptions being taken viva 
iDoUf were as well known upon a general demurrer as 
upon a specii|l one* At the Common Law, therefore, the 
demurrant might, upon a general demurrer, take advan- 
tage of all manner of defects as well in form (except du- 
^Icity) as in substance ; and after the pleadings were in 
writing, the Law was unaltered* On the contrary, if a 
special canse were assigned in the demurrer, he could 
only have advantage of the defect, thus particularly set 
down* This statute law, however, gives him on the one 
hand, an opportunity upon a special exception set down 
against the/orm of the pleading, not only to insist upon 
that, but also t^i avail himself of any substantial defects; 
while, on the other hand, upon a general demurrer, all 
fimltiness in tl}e farm oP the pleadings^ will be wholly 
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juLT 1812. disregarded or amended. 2. When the exceptions werg 
no longer. taken viva voce at bar, a general demurrer 
delivered in writing, did not, as at bar, disclose those 
particular defects which were the causeof the demurrer; 
and the parties therefore went to argument, without 
knowing what they were to argue ; and for this^reason 
ihey must have been often taken by surprize, and thus 
a fruitful source of error must have been opened — (TiiUL 
648 — 3 Balk. 12^— Hob. £32—1 Saund. 337,' n. 3.) This 
statute law remedied that evil. 3. Befoi*e tlie statute of 
Eli»abethf if any defect, however formal or trifling, had 
been overlooked on arguing the demurrer, or if the judg- 
ment had been erroneous in respect of the smallest im» 
perfection, all was liable lo be torn assunder upon writ 
of error — (3 BU Com. 411.) The preamble of that sta* 
tute, seems to regard this circumstance as a principal 
evil which demanded its interference^ for it complains 
that "judgments are often reversed by writs of error*^ ia 
consequence of such imperfections ; and this evil was 
also in a great measure remedied by the statute. 4. Be- 
fore this statute (if we are to believe its preamble) ** up- 
on some small mistaking or want of form in pleading, 
judgments were oftentime^s, upon demurrer.^ in law, giv- 
en otherwise than the matter in law, and the very right of 
the cause required, whereby the parties, were constrained 
either utterly to lose their right, or else, after long time 
and gi*eat trouble and expenses, to renew their suits.*' 
But by this statute, judgment is to be given acairding 
to substantial right and justicfe, and all suob small -mis- 
takings and want of forms, are to be wholly disregarded, 
unless particularly set down and specified for solemn ar- 
gument and consideration. And this alone would be a 
great advantage. But in reality the statute haft a wi- 
der effect, and furnishes a very complete remedy in res- 
pect to ihatters of form, when it is considered. 5. That 
ihe very foundation on which the Defendanfs obj^iions 
^9th restf is assigned as baving been a particular object 
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ivhich the statute intended to present to the notice of tlie ^^^^ 1B13. 
Common Law, for the purpose* of inducing the applica- 
tion of a Common Law remedy. ** The very inknt of 
requiring mistakta in point of form to be shewn for cause 
of demurrer rvas^ to give the party ah opportunity of 
amending.*^ — (^Tidd. 656 cites Btr. 846.) And not only 
is this assertion strongly countenanced by the pream- 
ble^to the statute of Elisn. but also by that of our act of 
Assembly. 

The power of the English Courts to allow amend* 
ments after spedalf as well as general demurrer^ aeems 
never to have been questioned as having been impaired by 
the statute of 27 Eli»; for though amendments have been 
sometimes refused, the statute was never assigned as the 
reason of such refusal ; and though they have been much 
more frequently granted, it has always been at common 
law, and it does not seem ever te have occurred to the 
English Courts, that a special demurrer under the sta- 
tute, presented any obstacle in their way. Thus it waa 
granted upon debate f after «peaa/ demurretf joinder and ar» 
gumentf in Bishop v. Stacy — (Jtf. 7 Geo. 3 Sir. 954.) Af- 
ter special demurrer to his declaration, tlie Plaintiff had 
leave to amend in Polybank v. Hawkins — {Doug 329-— 
*315,) and , also in Ziiia;<an v. Robinson — {Doug. 620 — 
*598.) So after special demurrerf amendments were al- 
lowed in Donelly v. Dutm — (1 Bos. ^ Ful. 448,) and 
Knder v. Parts — (1 H. Blac 563.) And that amend- 
ments are usually allowed after general and special de^ 
murrers indifferently^ (see Cobledike's case^ ut supra. — 
Jtnon. 2 Mod. 167, ut supra. 2 Bos. ^ Pul. 153. lb. 284 
Morris v. Langdale. lb. 359, HawKina v. Eckles et aU 
il. 427, Burgess v. FreUave ^ Gray v. Pitidar. lb. 446 
Bell V. Da Costa. 1 Mw. Sep. 6!ii, Bulpit v. Clarke. £ 
JV*eio. Bep. 1 1 8, Rogers v. Imbleton. lb. 362, De la ma 
V. Stewartf and see also Tidd. 656-7 and the cases there 
cited.) The statute of Eli%. then mont evidently wa» 
«svsr held to restrain, bat has been held to aid and as^ 
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Jv£t1813. ^i the Common Law powers of the Courts to allow 

"^fT^^ amendments; and by the most forcible and intimate 

McNeU analogy, as well as by the authority of the cases in (i 

« *' , May. Bepf) it seems that the act of 1790, also should not 

be allowed to produce any other consequences to the 

Common Law, than have followed upon the statute of 

Eliicabettu 

d. In this case no judgment had been given. Accord- 
ing to the practice of the Courts in this State, no records 
of judgment are ever formally drawn out and filed; but 
the short entries of the Clerk supply their' place. The 
original order in this cause for amendment, was in fact, 
made in the Judge's own hand-writing, on the back of 
the declaration, and copied from thence by the Clerk 
into his docket. Thevse entries are, it is presumed, to be 
taken according to their apparent meaning and intent, 
and will not be tortured into any thing else. If so, this 
entry <^ denmrrfr austainedf with leave to amend onpof^ 
Tnent of costs,^* can never be received as a judgment. It 
has not a word that looks like a determination of the 
cause. Should it be said that the words *^ ikmurrer ^im- 
tained,^* would of themselves imfiort a judgment for the 
Defendant ; the answer is, that the words which follow 
qualify and fix the meaning uS the whole entry. Should 
it be said, that the order for amendment comes after the 
opinion of the Court that the demuri^er should be sus- 
tained, and therefore that the order of amendment is of- 
ter the judgment upon the demurrer ; the answer is, tfiat 
the whole entry must be taken together, and most be 
deemed simultaneous. The true meaning and intent of 
the entry then, was neither more or less than that it was 
the opinion of the Court that the demurrer was well tak- 
en, and that upon due consideration of the matter, the 
Plaintiffs should, on payment of costs, have leave to 
amend their declaration. Besides, the application for 
amendment must have preceded this entry. In fart, it 
was made during the argument But werp it not so, 
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tlife record was in the breast of the Court during the J'^r isil\ 
tcrrri^ 1 Inst. 260. a. and the Judge after an entry of ^^^^^'^'^^-^ 
judgment might at any time during the term have alter- ^^J»xem^ 
ed or suspended the judgment by making this order for v. ' 
'amendment, and it wilj not be pretended tijat this order 
•was made after the expiration of the term. 

3. This action forms ho exception to the above gene- ' 

'ral rule of amendments: This is not a penal action^ as 
appears upon the face of the declaration. It is brouglit 
Tor damages generally^ upon an act of the Assembly, 
tvhich declares a public right and gives ah action to sucli 
persons arUy as way he aggrieved by its violation. There 
is no penalty mentioned in the act. But were it a penal 
action, that quality would be no objection t6 the power 
of thd Conrt in allowing an amendment at the common 
law. In Griffith q, f. v. Hollyer, ut, stip. whicli was a 
penal action, the plaintiff bad leave to amend his declara- 
tion. In Bonifield q. ^ v. Milner, M, 1 Geo* 3. Q, Burr, 
1098, which was a penal action, though it was objected 
for the Defendant, that the statutes of amendment and 
jeoFaits did not extend to penal actions ; nevertheless tho 
Plaintiff had leave to amend his declaration. By Lord 
Mansfield : <* To be sure the statutes of amendment do 
not extend to penal actions. This is an amendment at 
common law.'' And by Denison: ** There is no differ- 
ence between civil and penal actions, where they apply 
as for ah amendment at common law, and the proceed- 
ings are in paper.'* In Bex v. Wilkes, an information 
for a libel, even after issue joined, was amended by a 
single Judge at Chambers, on hearing both sides, without 
consent on the part of the Defendant. (4 Burr. 2527.) ^ 
But if in this case the defendants are guilty, ought tho 
Court, if it can possibly be avoided, to sanction injustice 
by allowing them to escape with impunity, because the 
Plaintiffs have unintentionally committed a fault in Iho 
mode of setting forth thdr wrongs to the Court ? Or 
shottld it at last appear that the Defendants are not a 

Vol. II. 28 
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jcLT 1812. guilty, ou^lit the Court to assume tlieir innocence witk- 
^^^y^"^^ out proor, and Oy prejudging tli? PlaintlflT's caune to de- 
'^M'XcJiu'^ prive the latter of an ordinary trial, because they have 
' ^ filed a defertivc declaration ? It is presumed that this 
is not an age or a country where any Court ii^onld wil- 
lini;!y deprive a party of a fair trial. "The Court,** 
said Lord Maniifield In Mder v. Chip, H. 52 Geo. 2—2 
I?Mrn 756. **Thc court has not used tlie same atrict- 
ncss of late years with regard to amendments as tlicjr 
fortuei'Iy did ; and it is mucli better for the paHies that 
they should not. However^ tlie Court would always take 
care that if one party obtained leave to amend, the other 
should not be prejudiced or delayed tliereby.'' Mr. Jus, 
tice Ashion in Ma^ v. PowelU ut sup. saH ** The Courts 
liavc gone a great way in allowing amendments for the 
ftii thcraiiccof jiLStice. They have amended in cases when 
the limited time of bringing an action would run against 
the Plaintiff, if he were put to bring a new one.'* 
And the Courts of North-Carolina cannot be less anxioas 
to effect substantial justice than those of Great-Britain. 
It may not perhaps be impertinent to remark, that 
some gentlemen qf tlie bar, relying upon their own great- 
er experience or sujicrior skill in difficult cases, where 
Ihey are>^consciou,s of i>osses8iug the darkest side, do 
sometimes oblige their. professional opponent to draw out 
" and file his pleading in farm, for the express purpose of 
putting them to the tortuix; of a special demurer, and of 
llMisendeavourii^ to overturn a just action or a valid de- 
fence, upon questions that do not involve the merits of 
the controversy bct'ACcn the parties. And in this.couRr 
try, wlierc pleading inform is very little practised, and 
in cwisefjuence thcre»»r, is perhaps neither very extensive- 
ly or thoroughly uiiJerslood, if objections to the form of 
pleading are to be entertained with a favorable ear, such 
gcTitlenicn as arc above alhidcd to, will have it much more 
in their power to **-€ulangle j^&tiix in a net of technical 
Jargon,'* (3 BL Com. 411.) than was formerly the case 
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in the Eng^lish courtSy where tU^ formalities of special Jott lovj. 
pleading* though universally and scientifically practised, V-^'V^V-y 
became too troublesome for endurance. If *^ these oppro*^ ^-m'Sl^'I^ 
hriaus fiioeh>s«" (S Bl. Com, 411.) are still to be regard* «. 
ed and rendered fatal to our pleadings; in vain will a 
dozen English statutes, and our own act of 1790» ha\c 
laboured to furnish an appropriate remedy* The libco 
rality of the English courts, in tiie midst of their forms, 
instead of becoming an useful example, will be de])arted 
from, under circumstances more imperiously demanding 
its exercise; and a heavier evil will bo produced in the 
courts of this state than could ever have fallen among the 
well practised^esCders of Westminster Hall. Even in 
England it is not consiidered as very liberal to evade the 
Berit of a case by an attack upon tlie form of Us pleads 
ittgnm ^ Where there are merits to be tried, (says Chit* 
tf on pleading, 1 vol. 6390 ^^ >^ '" practice more liberal 
aot to demur for a mere mistake in form.'' And here • 
where forms are by common consent almost banished, 
tuch a t^ractice of demurring specialfy, may without the 
imptttation of undeserved severity, be well dcnomiuatcd 
tavidiottj. 

But the ofder of Judge Locke, is 8uppoi*ted by the prac- 
tice of courts proceeding like ours, according to the 
coarse of the common law. Out of the numerous pre«- 
cedents to be found in the books, only a few will be noted 
in tbia place ; but it is conceived that they are exactly in 
jKttiilt and that they support every part of the Plaintiffs' 
argument and of the Judge's order in this cause. 

Tippett 4* idhers v. May and two otIurSi E. 89 Geo, 3, 
1 Bos, ^ Full. 411. In this cause there were declara- 
tion, ploAy replication, general demurrer and joinder. 
Alter argument and opinioft given by the Court, ** leave 
^tt given to amend on payment of costs." This causo 
^ cited to support any necessary amendment in the sub* 
<toef of tbia declaration. 



V. 
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.iriT 1812. nonellij V. Dunn T. 39 Geo. ^ \(Bos. ^' Pall.') 448. 

^''^^y^^^ III ihis case there were declaration^ jjca, special dcmur^-^ 
McNeill ^'^' ^"^ johitlcr. After tlic Plaiotiff^s argument '** Mar- * 
sliall Serjt. who was to have argued ii\ support of tlie 
j>lca, Jindinj the opinion of the Court to be against^ hin^ 
ino\cd for loavc to amend which was accordingly grant- 
<'d/' Polybank v. JIarukins, yU 20, Geo. 3, (Doug, 529,) 
In tills case tliere were declaration, special, demur' 
icr and joinder. After argument and opinion given, 
•* the Court were about to give judgment for the Defen- 
dant, but Wood moved for leave to amend, ^which Nvas 
.^ranted on jia} mcnt of ccjsts." Luxton v. BoMn^onj vU 
'Zl Geo. 3, {J)oug. Geo,) This case i^likc the one' 
last cited. And tlicsc precedents all go in suppori of 
•iinondmcnts in ihtfo.nn of the declaration. 

S/ium cj- others v. FarrhigUnu U. Z7 .Geop 3, J^l Bos. 
and Full. G40.) In this case there were declaration, plea, 
replication, specud demurrer and joinder. After argu- 
ment anil opinion gireUf •'the Co n-t were about, to give., 
;i:(i;;n)cnt fur the iMaintJfT, but on the application of (^e 
Ulanc i^v.w him leave to withdraw his demurrer and rc: , 

i(>;n." This case is cited in connexion with the others, 

• • * 

to show tlsat \\\^ pracVict of the English Courts lias bpcjv 
I o-cxten.si ve witii their j^oirfrs, in tiie whole extent, where- , 
in the latter ha\e been stated in behalf of the PJaiiitiffs. 

On the second qiicathn made, therefore, the Plaintiflfs 
rondudo, tljut .>u(!g.e /.oc/vt; exercised with propriety, the , 
power which ^^as vested in the court, by making the 
urder for an)en<iin^;;- tlic declaration in this cause: be- ? 
rause upon the first point it appears, that the exercise 
4>r iliat power was discretionary with hipi 5 aui} because . 
lijxju the sccoikI iKJiiit, he exercised it for tiie furtherance . 
<jr jijsiit e, and according to the most usual and best a])- 
j):ovt{l |iiartire of courts whicli have their pjroccedlngs • 
according to the course of tlie common law. 

i:', ou the Tc'/ij/f, then, the Judge had authority tQ jT\|kko % 
l!.;.i crOcr f^r aiiieiulment, and if he lias exercised that 
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power with propriety, where is the error, irregvlarityf Jtot 18l2i 
or want of anthority which this rule contemplates as its V^V^^ 
only support ? The Plaintiffs therefore, liumbly hope, ^^^^ 
that the Defendant's rule in this behalf will be discharge v. 
ed, and that they will be allowed the benefit of that or- ^^^'^• 
der which was made in the Sufierior Court of Cumber- 
land, for the amendment of their declaration. % 

Bt the Court. — ^This question is in effect, w^hether 
tlie Court below had power to allow the amendment, foir 
if the Court had no authority, the granting of the order 
was a i)erfect nullity. 

If a strict and literal construction be placed upon the 
act of 1790, it will be fjpund that in no case whatever^ 
can matter of form be amended, whereby any end is oIh 
tained ; for by the words of the act, this power seems 
to be only exercisable as to imperfections, which ai*e not 
set down as causes of Demurrer ; and by the preceding 
part of the same act, such defects are cured by not being 
demurred to. The last part of the section however, has 
tlkcse general words, ** t^iat the said Courts may at any 
time ])ermit either of the parties to amend any thing in 
the pleadings and process, upon such conditions as the 
said Courts respectively shall, in their discretion and bj 
tlieir rule prescribe.'^ Unless, therefore, the Courts 
under these last words, have power to permit the parties 
to amend in cases of special demurrer, the consequence 
would be, that the Plaintiff may be permitted to amende 
in substance, tiioiigh there be a general demurrer; and 
yet, as to a mere slip in matter of form, not essential to 
the justice of the case, which had been seised upon by a 
vigilant counsel, the hands of the Court would bo com- 
])Icteiy tied. As therefore, this construction can be com- 
pletely obviated by allowing to the latter words an im- 
port which they certainly bear, that of amending an^/Aing 
at any time, we are of opinion, that it was competent 
for the Court below to make such order, and that the 
rule f(»r setting aside the order be discharged. 
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JANUARY TERM, 181S. 

« I 1 M^IM^ll ■!■■■■■ I I ■ 

The State 1 . 

T. l From Chatham, 

]^Io\^er8 & Hatnptdn^ j 

X negro slave tn the posseaaioH of and cbimed by B. goes on theland 
of C. and k there taken poBsession of by C. in the absence of B. 
who shortly thereafter pursues C. and attempts to take the slave 
from hun» C. Is at liberty to repel this attempt, and is hot indictable 
if he uses only such force as is necessaiy to retain the possession 
^f the slate» nor is he indictable for the trespass in taking tlie 
Sime, as tlie ttiung was on bis own land, vithoat any force, or rio* ' 
lenoe toB: 

The Di^fetidant was indicted for a trespass. The jury 
found tbefn guilty subject to the opiuiou of the Court on 
the follo^i^ing cade. 

^' On the I6th day of November 18tO, a negro woman 
tbe property of Wright Kirby, had taken some clothes to 
wash at a creek running through the land of the Defcn- 
'^nt» Gteen Flowers. The place where she went to 
wasb^ was distatit fl*6m the house of Kirby about aquar- 
t€r of a mile, and within th^ lines and on the land of tlic 
Defendant, Flliiwers. In the evening, a negro girl named 
Nan, then in possession of Wright Kirby, was sent by 
VOL. II, Cn 
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Jlaniptoii. 



ja>. I^IJ Mrs. Kirby, to assist in bringing up the clothes froni 
V^""^"^^ tl)e place where they were washed ; and whilst she M'as 
^r. ^ ^ theret the Defcndants^.Flowei's: anil Hampton came Up, 
^ i?.^'l^.?»«?.^^ *"*• Flowers assisted by itamptoriy took the negro girl 
Nan into titis ^yrfa^^hnt CMi-Sui Ritbf Ucbfg :then at her 
liousc) «'^d carried her some distance towards his house 
Contrary to the will of the said Nan, While Nan was 
so in theposseasioB of* Flowers, icn^whrkrito was pn his 
own land and within his own enclosurcs/and after he had 
carried her ncai'ly three li^ndred yards, Mrs. Kirby 
overtook them and attempted to take the said Nan from 
ilie Defendant, whb -pre^eivted h^i* fi^ii st) doing. In 
making these attempts, Mrs. Kirby was once or twice 
pushed down by Defendants, and bruised, but she was not 
:>truck, mir was siny oflTei* made io strike her, no force 
was used towards her except in preventing her from tak- 
ing the negro girl Nan from th^ DefcndCHits. 

U]K)n these facts, the Jury prayed the advice of -the 
Court, whether the Defendants were guilty of an indicta- 
Ule trespass t and the ca^c being sent to tiiis Court, 



LockE, Judge, delivered the biTinion of the Court i 

The principle has long ]bccn settled^ tbiit an indict- 
ment for a trespass in taking pro|ierry^ caii bo snpfioKed 
only in those instances where the act of taking has>beeii 
accompanied with force, or. where- it is done fnp,nufarH. 
'4 fie evidence disrlnsed to support this indictment, statej< 
that tlie negro charged to have bex;n taken, was found on 

tliclaiid of tlio Defendant Flo wciu; that he took her from 

» ... . • 

tiic place wlicre sfic was employed in tlie service of her 
Hjanter or mistiness, distant about a quarter of a mile 
from her mfistcr's iiouso J* that tlic mistress having un- . 
ilcislood it, pursuc^d the Dcrendants in order to regain 
the property, but lliat at tiic time of taking, she wasab- 
scnt, an<l wheii slic came up, no more force was exercised, 
than v.Iiiit was Tioccs.sary to enable the Defendants to re- 
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Aaron Mftt*d]m)U 1 

T. : i-From Surrj>. 

Jesse Lester. J 

^ ju(Igincnt pven by ^ Justice of the PeapCi or other inferior tribi^- 
ji^l, from which an appe;il bath been prayed ami g'ranted, renulns 
no longer a judgment, and cannot be sued on as such. 

This was an action of debt founded on two judgments 
recovered before a Justice of iho Peace, from whicli the 
Defendant liad appealed to the County Court, and given 
security as the act of Assembly directs, for prosecuting 
tlie appeals ^ but %he appealu had not been returned ta 
thfc County Court. On the trial, the Conrt nonsuited the 
Plaistifr, and he appealed. 

Haxl, Judge, delivered the opinion of the Court ; 

The question is whether two judgments rendered by a 
Justice of the Peace really had that cliarjictcr at tlie 
time this action w-as commenced. The law gives to every 
person the right of appealing from the judgment of a 
taln-in their possession the negro which they had taUcn, 




• - • 

Tlic Defendants then, liavlrig \%^nbnt arty Tofre or vio- •^^^- '^^ 
lenfce tb the o^iiiers, gained |)o^session of the negro wlien 
on their oWnkind^ were at liberty io jH-otect themselves 
as ^ell as the negro fi-om the attack'or interference of 
rmy person, whoniight claim titlc'to s^td prtpcrty ; and 
great as t*e anxidty of tliis Court rrtay hei to discourage 
and discountenance "^ery act of this tiatni-t, we can- 
not conceive tliat thrf^rcumstanceS of thi«i case (tliough 
affording good gr«)und Rnp a civil action,) evidcrrre such 
a forcible taking by the defendanid as Constitutes an in. 
dictable trespass. Judgment liiust therefore be entered 
for the Defendants. 
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jav.1813* JosJtic^, upon pitying; Haiulgjvling. 96^ Wi^. 1*tiftfr«^ 
done ia th<^ ca^e of tbe^^ iwo j^^gHiMMs ^ <rfm ^Iwt 
moiiiQiit, they ceaM tQ be jiudgn^entsj* 4(|fr ^<l nv^ 
the case goe$ tq the QQiuity CojUf ^,^ i^hen^ t^cTDj is « 
new trial aofi a ne^r judgment. 91 v«n 5 a^ it> t^ da*j 
of the Juatic^ to^ transmiU it to *6t Cpw^ Qopart f^^ tb^ 
Ittirposc. The lawa^tt^d of suitu bvoyst^t oip jM^g^B^nta, 
lifter writs of error oMai9^» 4^ W% WPte< Tf^ie ^apf^i^ 
too plain foi? a doubit. TiiQ X^ t» 8V»ttJMg apM^ tN 
nonsuit mufit be diacbari^ 



/l>on on the several demises ori 
Gabriel Homes and Mildred { 

V. 

Bobert MitchelL 



Tb^ "^ord te^acVf used in a viQ, often relates to reaZ as well as /«^ 
9on<»{ estate. The explanation of this word must be governed by 
the intention cf the testator. Common people apply the vord iSe- 
sactf to land as well as money ; and courts should construe wqrds. 
according^ to theiv meaning in common parlance. 

Arlbiir Mab.<on being aeise^' in fee of the ian^a 11^ 
question, depart^ tMs life in the year 1777, bavini^ 
pubiiHbed in writing hia last wiH> duJy executed, to pass 
liis real estates; aud therein and dieraby devised: U^X^ 
his wife Mary all his househ<dd furniture at Ida ptaola-t 
f ion on Neps Creek, his riding horses and carriage^ and 
all siicb part of his plate af was marlod M« C* And 
he gave to her, ** during her natural life, tlio use. and 
property 'of one-fifth part of all his slaves; andj after her 
decease, he gave the said slaves to his chiUreii, lif arys 
Susannah, Artliur, S^amnel and William, or tiie aiof vivor 
of tlicm^ to be equally divided among theui. An4 ba 
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al80 |^i!e to Kia wil^ Atkrnig hie« widaw.hoo4^ tlie ii9f of J4». l-<ilX> 

fm| pne «f liis ilants^tioiia she Vfighi. choose. Sdly. To 

hia sen Ai'ti^Hr Mabs99» bin plantation on Nepa Creeks 

^nd 1^1 h|» otlfer l^nds tl^^to, sdjoii^ingf and i^ sbtk 

jia^t; of 9U iu& stay^ csltleaitd Ivofp, and tbo remaining 

piart of Uia plate, ^ly* To,bJs,daiightieiv Mary Mabaon^ 

one hpiiiie and lot in WUonfogtQni and qne^aixf h part of 

aU hta slaves^ cattle an4 ^Sf^ to be put into her posaee^ 

sian wH^a ahe 8iK)iiM attain tfie a^ of twenty -one'yeava 

Qf 9be slMMUd n^rrjf. 4tb]y. To bi« dai»gbtert Susannah 

Mabsoflf ajiothc^ hjeuse and; lot ia WiloUncton* and oAOr 

sii^tb i^art of bisi stla^*^^ .^ ^tlUy. To bja 9oaf Samuel 

Mabson^ 1^^. pJs|nAation gi^ t^e Spond and a: tract of 

I^d fdjainiugii aJ^d onei-si^^tb {lart of bis . alavea» &c» 

<5tbj|j^^ To^ bvBi soiy ^ William Mab^oii, all bia olber landa 

and fmiSTsixth piart of hie. slaves,^ S^:• 7tlUy. Be gave all 

the restand, reaidoeof his peraooaJ eatatp'to bid aforesaid 

ft\.G qHiJdrejft>>to bo o|M;»Uy divided betwoen them* Aa4 

8tWy*. Ha di^qted that in. ca«^.of tbp df^atb of any q( 

)fiH said ckildreuy without law^ ia^ue^ bf^are th^ tivU 

the^ .coyJ4 gef possmitm of thfir rc^fSfMic^ kg^ides, iht 

Ifgac^ bequeathed, to SM£b chUd ao dyi^r sbi^lk ie^ equaUg 

dm4cd b^vfeev, tb^ suvvitD^s,or suroiwrof ihemj^ 

Aftiiur Mahfiim was tlie testator's eldest son aiid Iteir 
a;t>]aw« He died intieatate iu tlie year ir93f. leaving thei 
lessors of tbei Plainti^'t Mildred and Louiaa^ his I^ir9 at 
law* Mary Mabson^ named io the third clause of tho 
testatiH*'''^ will» entered into possession of tlie premisea 
upon the death of her father, and remained in posm^on 
of them nnti! the year 1808, when she died without issue, 
having by her last will, duly executed to pass real es- 
tate, devised the premises to the Defendant. The pre- 
nu9999 doscribed. in the declaration were the same with, 
those devised to Mary Mabson io the third cknisa of tbc^ 
testator^s wiHi The question submitted to the Court was^ 
'* What estate in the premises did Mary Mabson take 
mulcr her father's will V 
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Jav-1813. HalTi, Judge, dclirered the opinion ofihof Court : 

Holmes ^^^^ ^^^ clausc of thc will connected wttlrtliisf ques- 
. *• tion, and by which the premises ^re given to Mat-y 
Mabsmi^ certainly has only thc effect of conveying to 
her an estate for life. Thc testator has not even ex- 
j^rcsscd an intentioh of giving away the ivhcle of Iiis es* 
tate ; a circXimstance, wlrich in many cases, lias been 
Vnuch relied upon. But what appears to be decisi\x of 
the question, is thc clause in wliich the testator directs, 
^' that in case of iht death of any of my aforesaid chil- 
dren witliout isi^oe, before the time they can get posses- 
sion of their' respective legacies, the legacies before be- 
queathed'to skcn child sotlyihg, shall be equally divided 
between fhe'survivors^or survivor of them/* It has 
been argued that the word legacy relates only to per- 
kinstl property; and no doubt it would be more correct 
TO use it in that'^aj^ ; but most testators are unacquaint- 
raxv'iththkt circumstance, and apply this word incliscrt- 
A/inatcly to'bbtli real and pei*sonal property, and do the 
testator applied it' in tiiis case. TKe case of Hope on 
the demise of Brown and wife r. Taylor, 1 Burr, 268,* 
16 an atithbrity that settles this question. It certainly 
never could be the intention of the testator, that in case 
Mary died' before slie got possession of the property giv- 
eW to her by the will, the personal jproperty should 'be 
divided among the sunivors, and the i'eal estate either 
go to a residuary. legatee, or to the heir at law, as pro- 
perty undisposed ot Let judgment be entered for tlie 
Defendant. 



* 'Hhc case sUted \\n% this .- Robert Jolinslon, seized in fee, (inten 
alia,) ofskfopyhold of inheritance, and having^ fjret surrendered to the 
use of his will, devised to Jolin Wedgeboroug-h, liis sister's eldest 
^n. Ills house in the Brook, with thc out-buildings, and £ 30 to be 
paid ttrlthin twelve months after his decease ; to his nephew, Robcit 
TAylqp, jQ4»0,^o be paid within twelve montlis afler his decease; to his 
nephews, Charles Taylor, Robert Taylor and William Taylor, his sis- 
ter's three sons, twenty-nine acres of arable and meadow land, bought 
of B.? n©l i9 be parted, but to part the rent equally between them. 
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Den xm the sbver al Deikiises of^ ^^^' i^^^- 

Joseph Pipkia & otiiers U^^^^ y^^^.. ^^^^""""^C^ i^ 

Henry Coor. J 2:\^. 



Case of bescent. — Construction of the 3d clause of the act of 1784, 
regelating Descents. It was the object of the Legislature in this - 
clause, to allow the half blood t^ inherit. . Ist, where there was no 
nearer collateral relations ; and 2nd, where the brotlier or sister of 
the whole blood acquij^cd the estate by purchase ; and therefore, 
wha6 A. died n£tdt 1784 aild before 1795; intestate, sebed of lands 
and leating five sons, orie of #hom died afler 1794, aiid before 1808» 
intestate and without issue, leaving four brothers of the whole 
blood, and a half brother on the mother's side, this half brother 
shall not inherit. 

In this case the jury found a special verdict, stating 

' ' . . » 

tbat Elisha Pipkin died sometime subsequent to the £lsC 

Then to William Taylor* his sister's son; the bouse in question, by 
the description of <* his House on the Greeny witK tlie ^f6und and out* • 
houses thereto belonging ;" and gave him also £ 10; audio his broth- 
eivin*law, Charles Taylor, £ S ; and he directed that the said legacies 
be paid .within twelve inoiiths after his decease ; and declared his will * 
and meaning to be, <* That if either of the peivons before named di^ • 
vitKoui istue kmfuUy bcgpotten, then the said l^^acy shall be <tivided 
equaUy 6e/wee» them that are left aSve." 

The teatator had Jive houses in aU ; and the will began with this 
exprepsiqn, ** as to al/ my vnnidly estgte^** &c. and it concluded thus : 
*'.And all the reet of my houses; goods, lands and cattle, I^ve to my ' 
kinswoman, Elizabeth Wedgeborough, and make her my sole exc- • 
cutrix/' 

WiUiain Taylor entered and was admitted, and enjoyed till the 15th 
June, 1776y when he died, leaving the Defendant,, William Taylor, 
his only son and heir at law. 

The wife of Brown, the lessor of the Plaintiff, was heir at law to 
the testator, and as such, brought the ejectment against William Tay- 
lor the son, who claimed as tenant in tail. 

And the question made in tlie case and decided by the Court was, ^ 
" What estate WiUiam Taylor, the devisee, took by the will ? Vide 
whether an estate Udlt or for life only ? 

Lord llAJKSftKU). It is admlted that if the word legacy is applicable 
to lands, William Taylor has an estate taiL This is plainly a will of 
the man's own drawing ; he professes to dispose of his -whole estate. 
He meanB to make gne of his relations his general heir ; the otkerr eb- 
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jiv. ISK^. December, 1784, and pf^riow to A* tat lEiitllurgrv 1795, 

^^?r^*^ intestate,, seized of a tract of land tdfttatnfng the pre- 

V. foises in dispute, and leaving sons, J^useph^ Elisha^ 

Coor. cimries and James Fipkin ; that the said James died 

after the year 1794, but pfertdiisiy to t'^e year 180S> 

iiiiie^tmte afid without issue, li^viifr^ the tiRyresaid Jwiepb, 

BKsba and Chstrkd, his brothers of the whole blood, aud 

Mille and Ruth Pip1iin> his sisters of the whole blood; 

aad leaving John Coor, a half brother oo the iiiotlMr''a 

sile. On this spiral verdict, the Court gave jiid|^ilieilt 

for the Tlatiifiir, and tfae Defcmlant appealed. 



jects of his bounty are four nephews, attd he ^ivoe them laikd, and 
uho fiOime pecuniary legacies-, to be paid within twelve moilths after 
his death. Then he gi?es his brotfaet^hi-hl^ £ 5. Ahd iT ^idUst o^ 
these persons before mentioned, thall die without ittue lawftilly bl^Ot^ 
tea, then he girei the said lega^ << to tliose whd ahaH be 1^ alfiiKM 
to be dquoll^ j^Tided between them/ 

The explaittfcioii df thia word '• tefpidy," must be gi>ve#hed by fft6 
iotenttoA U the i^^bt^t ; tod to this purpose «ome stiSiM may be laSi 
h|kOtt ihis faitrMwekm of the professed diipositioii df oi? his Woddiy 
ealafce. A diffhient cumroction has been sometlihes put upen the ^fttf 
attse wards, aa applied to money and Uuids, in ofder tb 8op{>oK the hi> 
tent of ^e testator, as in the case of f%f^ r. Chapman^ by Lord Mte> 
leifteld. It isioost agrtetble to the Sntentfoft of the te^tjitoi* in this caae, 
to «oitftlu« the wotd <* le^y," to eitend to hmd. ft would not be Ji 
leg0ji limitBtiati if eoftfiaed to money. The leg*eles m»y happen i» 
he spent aoon aft* tike twelt<e months is eitj^ii^d. And it could ne- 
ver be intended that so small a sum as the £5 should be put out to 
intBrait* and kept liable to this fimftation. If the brother4n4aw died 
without isnief there ire«Id be no one left to divide the leglicies. 
CsiRin«m people do not make such distinction between money ahd 
laad, •• p«Aims eonversant In-laW matters do. The test«t0f meant 
this claitse as a testraint upon his former bequest, tod meant that the 
issue should have it The word « legacies" docs e^ttcM to lands, 
as Well M to monies. Conmvn people would not think of usSn^ the 
>»'ord<feW#r, although ft be the more usutd technical term. Jud^ent 
for the Defendant. 
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TxYijOn, Chier-Jtisiice^ delivered the, opinion of the Jav. 1813^. 



Court : 

-•i .'/'• 



.j.\> loe odIj qaesjtion presented in this case is, whether v. 
tJie Defendant,, who is a maternal brother of the half ^°^^' 
.blood, to tiic lessors of the PlaintiflT, shall shat*e with them 
ii|. the "descent of land^, of which James became seised 
in consequence iof tlie death of his father, and this do- 
spends upo;i th^Jiiie C9t|\strucV|on of the third clause of 
the act of }Ti9,4t,..regu}ating descents. , 

it.^eeni{»ft^ have been the aim of tl^e Legislature, to 
MoIish.tjAitt;f*iUe,.oC iiis Common Law, which totally cx- 
€luf)(BS the, half. .^lood/rom the inhQri^nce; ,and to allow 
tlif m.to Inliarit,: lst» w.here there arQ. no ne^irer collateral 
.j^lati^Sy afid^d, where the brother or sister of Che wholo 
bl«|o4 acquires the estate by purciiase^ i . 

It is true, that the provision of the clause under con- 
sideration, is couctied in very broad and general terms* 
Mrhich considered by themselves, would clearly admit 
the half blood in every possible case. But this con- 
struction is narrowed by the proviso, which, while it de- 
clares the intent of the Legislature, evinces the spirit in 
which the alteration's made in tite law. The words are 
** Provided always, that when' the estate »haU h^ve dc-" 
scended on the part of tlu) father, and the issue to which 
«iich inheritance shall have descended, shall die without 
issue, male oi* female, but leaving brothers or sisters of 
the paternal line, of the half blood, and brothers or sis- 
ters of the maternal line, also of the half blood, such bro- 
thers/and sisters respectively, of the paternal line, shall 
inherit in the same manner as brothers and sisters of tho 
whole blood, until' such paternal line is e.thausted of tho / 
half blood ; and tlie same rule of descent and inheritance 
shall prevail among the half blood of the maternal line, 
under similar circumstances, to the exclusion of the pa- 
ternal line.'' It is said thatthis proviso describes a case, 
ivhcre there are brothers or sisters both of the paternal 

and maternal half blood, and does not pi*ovide for a ca^^ > 
Vot^ IF, - 30 
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j*!f. UU3. where there is but one set of half blood. But certainly 
^^'^^^ry^ the spirit and equity ofaUw, which excludes the mater- 
nal h^ir blood in fiivour of the paternal, because the 
Kborn. ^^i2L\jd descended from the fatlier, must Under similar cir- 
cumstances exclude the frater uterinuSf in faronr of ihe 
whole blood. To give the law a diflferent constructidii, 
we must assume thd j)rinciple» that the Legislature meant 
to place the whole bl6od in a more unfavorable situationy 
than the half blood.' So that if the lessors' of the PlaintiiT 
in this case, were of the half blood, tlVey would exclude 
the Defendant by the very words of the proviso; but be- 
ing of the whole blood, the land though descendim^on the 
part of the father, must be shared equaHy with the De- 
fendant. This could not have been designed by Mie law- 
makers, and therefoi*e, Is a construction wholly imidhils- 
sible. Judgment for the PlainttflT. 




Clark's Executors 

V. I From Hyde, 



Eborn and otiiers. J 



^ 



III 1800, A. made a win duly executed to pass his lands ; in 1809, he 
made another wifl, also effectual to pass lands, in 'wUch fae nide 
a different disposition of part of h^ estnte. Aftorw^rd^ a paper 
in the fonn of a will, waa drawn by his directionj but neither si^- 
cd nor attested, wlilch, as to some of his lands, differed from both 
of the former wills. Held, that this paper, if made ammo nmoeandk*. 
although not gt)od A a will to pass lands, was a rei^roealfioik af tbe 
former wills^For our acts of Assembfy are nlentas to the maniietof 
revoking a^ill of lands; the statute of frauds was never in .force in 
tbis state, and therefore the lule of the common law must govern ; 
and by tliat rule, a will of land can be revoked by either words or 
acts evincing an immediate purpose to revoke. 

William Clark made a will in Jane» \BQOp duly exe* 
mted to ]mss lands, by which he devised lands to bis 
sons. In January, 1809, he roade.«notlier will, also 
cHcctual to pass lands, by which hb made alUffercDt di5- 
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position of part of his estate 5 and subsequently, a paper J^^- isi.*^. 
in the form of a will was drawn by his direction, but 
neither sig^ned nor attested, which in respect to B6me of v, 
Iiis lands, differed from both of the former wHJs. V\m\ '''^^'" 
tlie issue of (levisarif vel noUf the jury found that the lat- 
ter paper operated as a revocation of the first will, as to 
the personal property, but not as to the real. Upon 1^ 
motion for a new trial, the question submitted to this 
Court wap, Wliether the paper last drawn, amounted to 

a revocation of the former wills ? 

1 

Taylor, Chief Justice, delivered the opinion of the 

Court: 

\ 

It is contended, that the third will, made by the direc- 
tion of the testator, not conforming in any respect to the 
provisions of the act of 17B4, relative to devises of land, 
cannot operate as a revocation of the former wills, which 
are effectual under that law. But after an attentive con- 
sideration of the arguments and autlioritles adduced in the 
ea$fe. We are of opinion, that in point of law, the latter pa- 
per may operate as a revocation jfro taiUOt and that it 
must have that eSect, if upon another trial of the i^^sue, 
tbe jury shall find the animum revocundL 

It is not to be doubted, that this case would receive 
a different determination under the statute of frauds s^nd 
perjuries, ,the sixth clause of which, I'equircs a revoking 
will to be made with nearly all the solemnities, which 
appertain to a devising one. But it must be remember- 
ed, tUat the law of this state is silent as to the manner 
in which a will of land shall be revoked, and the statute 
of frauds nevei* had operation iierc. 

On this point, therefore, the common law, as it exist- 
ed previously to the en^ictmcnt of that statute, and as it 
exists at present, must furnish the rule. Now, accord- 
ing to that, any act or words of the testator, \\hich 
evince an immediate purpose to revoke his will, must 
^^ve that effect. As if one having made his will in writ- 



Kbom. 
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Jan. 1613. ing, {in(] dcviscd Itis lands to A. afterwards being sick, 
^■^''7'"^ and on his deatli-bcdy declares that he did revoke hU 
will, and A. should not have the Jandsi given him by tlio 
willy or other like words, showing the devisor's intent to 
make an express revocation tliereoF. Or if^ s[)eaking of 
)iis Willi he had said, *^ I do revoke it^ and be a witness 
1 hereof.'* F,or these expressions would have shewn an 
immediate intention to revoke it. (^Dyer, 310.) 

The case cited by the Defendant's Counsel, from 5J 
DanrerSf 529, conveys tiie law directly applicable to 
this case : <^ If a man devises land to another by his will, 
sind after, he devise it by parol, though this be void as 
a will, yet it is a revocation of the first will/' So in the 
)u«sent case, tlic paper ^^h!ch was written by the testa- 
tor^s direction, being unsigned,^ unaltered,^ and not in 
liis o\yn hand writing, cannqt ojicratc as a devise of the 
lands described in it ; but as it indicates a clear pur^ 
pose of making a OiflTerent disposition of some of theai, 
from that contained in his former wills^ it so far 0|>e- 
rates as a revocation of them. 

AH t!»e authorities concur in ascertaining beyond a 
doubt, the right pf a testator to revoke by parol, a will 
of real estate, before thQ statute of 29, clu 2. And it 
Hcems to be e(]|[ually clear, from analogous constructions 
uf that statute, that such right would have subsisted af- 
ter it, if a special prohibition had not been introduced. 
Thus the fourth section of the statute requires a certain 
HgreenuMit to be made in writing, but is silent as to tlio 
mode of revocation. Yet it has been held, that all those 
agreements may be revoked by parol. 

All the cases relied upon to shew that a revocation is 
not cKVctod here, have arisen since the statute and are 
constructions of it, which, however just they may be in 
relation to that law, cannot apply to a case to be tested 
\>y a diDVreht rule. Whether it be not necessary to ap- 
]'(>int solemnities for the revocation of a will, and thus 
f;uard against the perjury, imposition, and disappoint- 
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mcnt of testatot's wishes^ which the present system may Ja*- 1813. 
produce* is a question for the legislature to decide. Thii '^tTT^'^^^ 
province of this court is limited by the doty' of ascertain- v. 
ing what that system is. Let there be a new trial. Knight, «;c. 



WilKam Johnson^ Assignee, &c. 1 

• T. . VFrom Auson. 

Moses fiLnight and Richard Knightt J 

A. gave his bond to B., and C. became the subscribing' witness. F. 
a«Rig^ied the bond to C, who sued A. The general issue being* 
pleaded, C. woa nonBuited» because he had become interested in: 
the case by his own Toluntaiy act, and could not g^ve evldeiic^ ia 
prove the execution of the bond. *And the court would not re. 
ccive inferior evidence of its execution* such as the acknowledg- 
ment of A.y tliat he had given the bond, and that he would pay it. 
The evidence of the subscribing witness is dispensed with in case 
of marriage, or in favor of executors or admijiistratorSy from neces- 
sity, and in furtherance of justice. ' 

The special case was this: Johnston, the . FlaiQtiiT, 
was the subsiTibing witnesii to the bond on which this 
action of debt was brought ; and on the trial, he proved 
that the Defendants had acknowledged the execution of 
tbo bond ; tliat one of them had promised to pay it, and 
the otlier had satd'he expected to bave it to pay^ and it 
%vouId ruin him. The question submitted to this court 
vas, whctlier this was a sufficient proof of the execution 
of the bond. 

liOCKE, Judge, delivered the opinion of the Conrt : 

' It has already been decided by this Conrt, and be- 
tween this plaintiff and the defendants, that it is impro-- 
fk;r to receive evidence of the hand writing of the sub^ 
Bcribing Witness, who was the Plaintiff, and had taken a 
voluntary assignmerit of the bond in question. Tlie case 
IS again submitted ojion' another question, to wit : — 
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Murphy 
Ouioii* 



jiir- I^IS' Whether the acknowledgment of the defendants* that 
they had given the bond and would pay it* be legal and 
proper evidence to be left to a jury to prove its execution. 
This point is expressly decided in the case of Abbott v, 
Tlumh^ {Doiis;. £16, 217 ;) and in the case of Cunliffe and 
Wijcn and others^ v. the Mministrators of J. Houghton^ 
(2 Eastf 187*) Lawrence, Justice, in delivering his opi* 
nion in this last case, decided in 1802, repeats this as a 
general principle of law : And althougli the evidence 
of the subscribing witness may be dispensed with, in 
cases of marriage, or in fovoar of executors or adminis* 
trators, from necessity and in furtherance of justice, yet 
no case has been found where it has been dis|)ensed witli 
by reason of the subscribing witness becoming assignee. 
Liet a nonsuit be ^tiiered. 



Jeremiah Murphy^ 



V. 



1 



Hie Eicecutors of Isaac Oui^n, dte« J 



From Craven* 



in An actloii of trespass for niesne profits, the Defendant pkaded the 
statute of limitations. The suction was brou{^ht two years after the 
decision of ihe action of ejectment, in which the demise had ex- 
pxred befbi« ISie decisidn. Held, thftt th^ PhdntifF was eofitied io 
reoovtt for tile v^tole tettht Urdm the comAencemeatof the dembe 
to the talang^ of poa&essioB, it being eleven years. 

The action for mesne profits.doos not accrue until possession is given 
af'ter judgment in the action of ejectment, and from tliat time only» 

^ the statute of liimtations begins to run. 

This was an actipn of trespass for mesne prafits. The 
Defendants pleaded *^ the general issue, and statute of ' 
limitations.'' The PlaintiflT replied, and issue boJn|^ join- 
ed, the case came oq to be tried, when the jury founi} 
the issue. for 'the Piaintifff subject to the opinion of the 
Court upon, the following points, to wit : Whether the 
Plaintiff Jn tliisactioni brought two years after the deci- 
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pion of an ejectment in his Tavour, in which the demise ^^-^1813: 
laid bad expired before the decision, ought to recover for V^'V^Ki/ 

the whole sum, from the commencement of the demise ^^^y 

• -Jit 

to the tailing of possession, being eleven years. No for- Goion. 
nal judgment \vas entered in the ejectment. 

The case was argued by Gaston for the PlaintiflTand 
Harris for the defendant, and * ' 

H^lLL, Judge, delivered the opinion of the Coui^t i 

It has been alleged for the Defendants, that the Plain- 
tiff ought to be barred, because he liad it in bis pawer at 
any time he pleased to make an entry on the land ia 
question ; by virtue of which entry, and his having a 
better title than the Defendant, the law would have ad* 
judged him in possession ; and being so in possession, ho 
might have ha4 tlie same redress by action that he now 
seeks. Admitting that he might have taken this step, 
yet the law allowed him to choose the course he has ta- 
jken of briogiog an ejectment, and by that means posses- 
mfg hiaaalf af the preoiises* And this mode of rediness 
OQght not to be disconraged, because thereby, lie is pot fn 
possession of the land under the sanction of the judg^ 
jment of the Court. Until such possession, the action for 
oiesae profits does not accrue, and from that time only, 
tke statute of limitations begins to ran. It seema to be a 
very wrong construction of the act to say, that a recovery 
cap be liad for the profits of the land for the last threo 
years only, next before the commencement of the action, 
when the action of ^gectment may have been pondiog ten 
or more years, and the Defendant Itas been in the re- 
ceipt of the proftts during all that time ; anil when an 
action could not be commenced Cor them, until after 
possession gained by the action of ejectmoot. It is true, 
there is a dictum in BtMer's Msi FriuSf 88, wbich seems 
to be sanctioned by som0 other bookjs ; bat no adjudged 
case is found on which it rests. 
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Beattie. 



j4v.lSiS. :It 16 SAJd, ho^e.ycrji that no judgment bas been for^ 
Bi k P^"y entered up in tlio action p( ejc^tnlent. ne all 
jknow that too little form is observed ih,our judicfal prQ- 
ceedings ; but if the Judgment bas been entered in that 
action, as is usual in other similar cases, it must be 
adeemed sufficient. As to the expiration of the deuu3e9 
it ought not now to be an objection^ after the Plaintiff* 
bas obtaindd judgment in the action of ejectment, and 
been put in possession of the lands* Let Judgmer^c be 
entered for the Plaintiflf^ for the mesne- profits for clcvea 
ycars^ as assessed by the Jury. • 



Joseph M. Black ") ' ' •'• 

V. V Fr6m' Ratberfordi 

, .: James G« Beattio. J 

v. rouveyed a negro slave to B. upon condition tliat B. was not Xm 
take the slave outof her possession, at deprive her o^ the use sad 
benefit bftfi«'^a>fi>y untU her death, or until she nii)|;'ht tee prs^r 

• . . or fit to ^xo op to him the slave. A. then miOTied C* who. placed 
the slave in the handd of D. where he remained until C's death. 
A. survived her husband, took possession of the slave and delivered 
Mm to B. from whom he was taken hy ^. ' B. brought trover fotr 
the slave. Held, that he could not recover, becAusethe bciteficSftl 

: \ interest for life in the. slave, which A. retained^ vested upon die 
ntarrjagts in her hiuband, and the right of assenting totl^e delireiy 
of the slave to B. was in him during his life, and in his .rep^^enta- 
tivcs after his death. * A. had no riglit of assenting to the dfcliVery. 

Motion to set aside a nonsuitt and lor a new trials 
upon the following ease* The Plaintiff .bro^ght an ^* 
tion of ^nr^r for a negro, the title of which he founded 
ontbefollowinginstrument of writing, executed hy EU- 
xaheth Blacky then a widow and tho mother of the Plain- 
tilf. The paper was executed about an hour before ber 
marriage with her second husband, Gox, by >vliom it^as 
known and approved. The negro- carae into Cox's pos- 
session, who died some years thereafter : but before his 
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deftfhy the negro WM placed in4he Defendftiit's poises- 
eion, where Im |Bi;4l^)^tjQA9* tHue of Cox^s death. Eliza- 
beth, the widow of Cox, took poasesBibii iof • the negro, 
when sent on an f rrand by (he Defendant^ and delivered 
bivii (6 the JPIaint^ff, from whom he was taken away by 
IbiDflfoiKlaat; , 

The following is a oopy of the 'instrmnent of writing 
execoted by Efizabetb Black to the Plaintiff: 

JCnow all men hy theiie . presents^ that I, ^izabeth BUicky of the 

oonnty of Lkicoln* uidrStatf of Korth-Cftrolina» for and in conaidera- 

lion of the aum of five shillinga to me in hand paid by Joaeph Black, 

Ind also the further consideration of the love and affection to my son 

the said Joseph ^lack^ t do |^ve, set over and deliver to the said Jo« 

seph Blacky mymeg^ sUve named Meny, about 30 years of age, fiv^. 

and one half feet high, well made and set, and very black ; wliich 

«id man slave I do.pve and, bestow untq the said Joseph Black, and 

i^arrant and defend the property thereof on the following terms vn^ 

cbhBitions, to»\^it :' 1st, iha!t *«ltH^^h I db now, for the consideration 

tbove menlionftd, gWe and bttMo^, bargain and delivet: uifto my son 

Jbaeph. Blaeky inQr sa|d pegvo n^i alave ' maii^e^ Meny^ yetfaetis not 

tp take him out of my possession, or deprive ^e in any manner oir 

sort, of the use and benefit of said negro,, until my death, or until £ 

^e proper or fit to give htm up or sutretider him to the said Josepli. 

3^y, that if^e said Joseph shotdd it ahy>tiihe )get possesion of the 

aid negro, eithce^y w^ tonsoator oibefsvisev^ th^ then and in that 

esse, the use, hea^^t and labour of t)ie said ni^gro $\a\] be due an(t 

•wing to me^ and to be disposed of at my will and pleasure. 
• * • • her 

£]^ZAB£TH>4 BLACK, 

mark. 
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Jav. 1813, 



Black 

«« 
Beattiei 



BcifliE^soir, Jndge^ delivered the opinion of the Coart;. 

' A beneficial interest in the negro in question, for the 
, life of Eli:tabeth Black, is clearly reserved to her, in the 
deed making part of this case. This interest became 
tested In Cox, her husband, as well as her right of as- 
B0Dting to the delivery to the I)efend«int. As it does not 
Appear tliat Elizabeth is dead, the title which she had^ 
rtilt subsists in her husband's representatives ; and of 
course the FlaintiflThas no title. The nonsuit must there* 
ftrc remain. 

Vol. 11. ' ^ 
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t\ viKi«m j&iyscoiiHie^' ..ttv 



\. .bcinp security- for B. to C, in a bond, CfUj^d,. and R yot po^**'. 
' sion *of the* bondaftb Ais' death, khd * WlA*ift6 Fl '^Ko^thwtiWtftJ* 
to sue A. and A. to avoid wiit, gave a new bond-tomiJ'fal* twi 
tqpfcup flic laW sroe* : It;wM »ft«awafdir)di»c0F^ bjr (A^ tfcrt V^e 
old bond had bfi?iv 4ifc^?^c^V B ^ F.j«|i JffW '^^•*'**^' ^^"^^ 
when he purchased^the bond from C. but knew it before he g^ot 
ihcVcV bond frbm A. aJii'dld 'x&St disclo«fe It'to A. «'. *wis adircait 
iv'hen T. discovfered that the 6ld biihd hadli^jen difichwgfed^ ^t 
vas ifisolvejit, when this liet came'tp th^ knoVIedg:^ of A. 'Eepllt^ 
willriilieve A. froii) Ae payment c^ the mdney oft &c5 nfe V boiid» "Wi' 
the p^und of the cbiiceaiment by himO^the fhct, thitth^ bidbofid 
xvas paid, at the time he got the'newliond froiti A) 

The bilt charged that the complainant ti^camc boofiai' 
as surety for ope Ciitf^js ^o.ftTi ol>li|fati<in to. one String- 
er, fop forty-eight doHars SCtyxeAts^ ^payabb in OaoeoH 
ber, 1^56.. Tkat Strtnger remorcd to Oeorgia, tend 
Causey to the cotihty tif Pitt, in this state, abont fifrty 
miles from the comp^fjifiant, who, Jin con^eiiuence thcrcoF, 
heard nothing of the deht until 1804, ntbpa BallgMir pn^ 
seiited the obligatirm and denuuMled paynlent* 

Tftat Stringer died tn ;iGreor^, and cotnplainant vm^ 
dcrstood tliat one Ruffin, a man of little worth eittier in 
character or property, went to that state, and in search-^ 
ing among Stringer's papers, found the bond, which ha 
brouglit to this state, and sold,or preleiidcd to sell it ^ 
Balfoun That complainant, to avoid a suit with which 
Balfour threatened him, gave a new bond for tbe.debt 
and took up the old one, wbicb he then believed to b« 
due. And on applying to Causey for payment, Caiisej 
informed him that he hail paid thQ debt to Stringer soon 
after it was contracted,, and that Stringer had Woraed 
him that lie had destroyed the bond. That compbiinalit 
tlicreupon commenced a suit again!»t Cauaey ; but having 
learned since, tliat the debt really had been paid by him, 
be had* abandoned the hope of recovery; and iic charged 
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tlifM be beUeved fiidfiMHr luipw t^f^ti ih^^^ had Ucn JAir.iai 

. The defei^daiiV in hia aq^wer, insUtf^^at Ruffin )^ad -f.^ 
g^d a valiiahlc conpideratipfi for llie bond, and tliat h€, Jntdtour 
4^ ffefeodutji bo«ehtft £4rly fraoi Iluffin for ^20, wbicli 
9^Si^ awed miQ J 1^ he had n^t made tiris purchase, 
imtil complaipt^t i|ad vofaintary agi'eed to give a new 
boiif^, uiK>i) a further d^ of paymeot- beifig allowed. Be 
4fiiiie4^H collusion wi;t|) , Ru4Bn» ^n,^ also notice of tbe 
p%yi|ie«>t of tl^e first bond, when tJie jecoiic), v^as given. 
9e aii^gedf that be could have secMi'5d.|tbe debt which 
R^OIn.owediihiiyir complainant had qat consented to re- 
uew the bond; (or that Roffin was ii^en in possession of ^ 
propca-ty, but had since become insolvent, so that he 
tm^t lose k}B money if deprived of tlie henefic of the 
judgment. He further insisted^ that complainant couk} 
not rightfully claim the interposition of a Cqurt of 
Equity for facts, which^ if true, would have formed a 
defence at law. 

Upon the issues made up and submitted to the jury* 
(hey found that the defendant, when he- purchased the 
old bond, bad not notice that the debt was paid, but he 
had notice of that fact before he took the new bond pay- 
able to himself. They fut*ther found that Ruffin was sol- 
vent liH>m Januarys iBOlytill the April foUowingy shortly 
after which time he became insolvent. The case was 
sjibmitted without argument, and 

SAUf Judgen dcliveiHul the opinion of the Court : ^ 

TKe |ary lia^'e found, that at the time the defendant 
purdiased the old bond, he had no knowledge that it had 
been paid. It by that purchase he had obtained any le- 
gal advantage of the complainant, and one or the other 
mtost liavB siiffBred inccmseilflpMfce ef Rufin'a insolvency, 
equity Iwaald not mtarfe^, but lieave the loss where tbe 
laar piiced iit . Rat bjr tbit purchase he gaiHed no legal 
Uvantage. fie could not have recovered at law ifpon 
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Jak^mis. that bond, for Thigp^n had a gooH definite. Afterwaidt 
during the solvency of Ruffin, the jury find that the 'de- 
fendant had full notice that the- bond- was dischar^,* 
yet with this notice, and before RaAn's Insolvency, he' 
procured complainant to give him the. bond on which he 
had obtained judgment, founded on no other conrnderatioa 
than the circumstance, that Thigpen bad been security 
in the first Kbnd. Bere was su(ih a 'concealment of the 
true situation in which the pitrties stood, and such an 
attempt to wrest money out of the complainant, witiioBt 
nnjf consideration, when the defendant onght to have 
sought his remedy elsewhere, if RuQn really owed him, 
that this Court ought to interfere* It ia therefore err 
dercd and decreed, that thp Defendant pay to tiie CooH 
plaijnant, the full amount of all the money which he re- 
ceived upon bis judgment at law, with interest thereon 
from the time he received it, as well as all costs at law 
lirhich Complainant was bound to pay^ togetlier with th) 
costs of this suit. 



John Findley, County Trustee, &c."1 

V. >From Burke. 

William W. Erwio, Clerk, &c. J . 

The removal of a prosecution from one county to another fbr tml 
does not affect the right of the county in which the proeectttioe 
cripnated, to tlie fine imposed upon the defendant in cut ofoon- 
▼iction. Forfine^ wereipventothecouiity todefn^thecipeiisei 
9f prosecution in ca^es of acquittal; and it necessarily follow^ thst 
the county which on an apquittaj would hare to pay the costs, shall 
en a tonvi^tlon have the fine. • .• • 

■ 

A prosecution for a eonspiraqr was commenced in tiie 
Superior Court of Wilkes, and removed for trial to ths 
county of Burke, where the defendants! were coaviclBd 
and fined ^iOO^ which sum was paid into the o^ of 
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Ibe Soperior Coart of law for Bur|(^ '"^tliis aetlon was J^'* ibis 
brought by the count j 'Trustee 6f Wilkedj to recover TTV^ 
the money for the use of that county. 



Ervifi. 



HBiniEKSOiry' Judge, deliTered the bpirilon of the 

Court: 

Ka the law is ailent; in the case of a prosecution re- 
inoTed from one county to another, in respect to the 
county entitled to the fine ^hich may be imposed, we 
must have (Tcourse to rei^on anc} construction, in order 
to decide the que9tion. No doubt the fir is were given 
to tlie county, to defray the expenses df those prosecu* 
tionsy to which it was made liable in certain csisesof ac« 
QuittaK If that be correct, it follows that the county 
which would have beei^ chargeable, in case of an ac« 
quittal, is entitled to the fine on cpnviction ; and that is 

• • • V 

the county in- which the ofTcnce was cqmmitted and in 
which tlie proseciition.was commenced* Policy as well 
as Justice seems to dictate fhis : policy, because it wilt 
ipake it th^ interest of a coiinty. to suppress offences j' 
justice, b^ause those who originate a groundless prose- 
cution ouglit to bear the costs. The removal of the case 
to another coufity for trial cani^ot destroy that liability, 
IVe are, therefore, of opinion, that as the county of 
Wilkes, where the prosecution was commeBced would 
have been subject to the paymeht of the costs of prose- 
eution, if the defendants had been acquitted^ it should 
liave the •fiae imposed on their convictiont 
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<^uettion of costs. In an action of detinue, the parties refer the ease 
ts^axiiiUalMii. TheaibttvalwaawarcUtb^fctkeDefciidMitiMlde. 
liver to the PlaintiiT the slave sued for, and that the PlaintSflT shil) 
pay to the Defendant the purchase money for the shives ; but were 
•ffleni aa to. the costs of the suit. HeU* thoteaeh psity shall pigr his 

.llir» posts. 

TKis was an applicatioa for a writ of iupersediOSf to 
set aside an execjiition for costs. Battle had instituted 
two suits against Arrington, one in detinue^ and the 
other in trespass for false in^)^isonnleat After issue 
j^ed, both pauses were referred by the parties to arbi* 
tratorsi who awarded that in the action of detinue, Ar- 
lington shouM return to Battle (lie n^gro woman saed 
for and her incrjease^ and that Ba^Ie should paj to A^ 
liiigton the piiccba^ nioney. In the action of trespasst 
^y awarded that Arrington should pay Battle ^2$0, and 
costs. ^rringtoW' delivered the negro according to the 
award in tlie acuon of detinue, but'refused to pay the 
costs, to obtiain Vliicb,tKattle issued an e^^ecution. It was 
the object of fbe present application tp set aside this ex- 
potion. Thf) affidavit and certificate of two of the arbh 
tf ators were filed^ in which they stated their intentien to 
have been, that Arrington should pa^ the costs in both 
;i^ions. 

Hall, Judg^ Mi'r^Mied ike opinion ol^tbeCawt:. 

Tlie only question tliat can arise here is with respect 
to the action of detinue. In that action, the arbitrators 
directed the negro to be delivered up by Arrington, and 
a certain sum of money to be paid by Battle* Thus the 
rights of the partly \\ ith respect to the subject mattsf 
of the suit were settled. This court is not applied lOr to 
set that award aside; there is no law^ which in a case 
situated as this is, directs that either party shall pay the 
whole costs* Upon legal principles then it will follow^ 
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tki^.Mch ptiHy shafl'pay hib own costo td the CMk, tf» li».i8U^ 
fcr tircipk ftnd htbordofie. Urase costelilerag^MCfrtaiMilj m^TZaJu 
tite Clefk is at liberty to isstie an execution agaiftsteiuiH 
ftturty aeparateljr. ffi'ihb other a^ti^n, Arlington iblill 
pay ^t^osit9^ becatiae tM arbitiraMfalifave 8tii''!f». '' 

.'' . ."• / . a';':-- • " '. ■ ' ; •♦•••*"• /'J 

» . ' , !*• I ' .\ ' ' *'"-^ . • • • ^.- • j: n • I; ) 

' • . K^uben M»Cleh4hih1f ' ' '"' 

4 I ■ 1 • • • 

'» ...... , . . • . I M » . . ... 

.^eiAff in. /•nna^9i0fm.<— The true, metming of the act of 1787 is,' 
thiat all such persons 'shall g^ve security for costs, as would be luCbltf 
t^hxi^ if tiieylfttf IntheiifWi^i Itdoeft Tint vendef ally penofi' 
-llabl^ftttt'toSta, wte mttnttt at'beftoe« tltie StwKCt of.S3lliKcicf^ 
. VKfth.- X%r eacuttt^ p%ii9«KTs 'from the payaient qi toils. Tht* Star 
tute and the act of 1787, are compatible & mpari^ tmitria^ and ahqul^ 
be construed togpether. Persons may therefore sue in this State m 
J^rma pauperu, upon satisfying the Court thai they have a raMm- 
able ground of action, and from extreme poverty are unable to pto^ 
cure aecurity. 

This was an an>1icatioQ to the conrt for leaire to sae 
in forma pauperiSf founded mpon-^vaftdavifb of the plain- 
tiff, that he was not worth five pounds sterling, and bad 
no property except such as the law allows insolvent d A* 
tdrs to retain ; and that he verily believes, he bad goo3 
title to ttie. lands for which he wished to inatUnte suit 

Tbo jonly question in the case was» wbethier in this 
rtate, A person can see infomm pnnpfrU, The qnestitti 
Was submitted without argument and^ 

■ 
TMMSum^ 4Mb( Jmtkih Mlverod the opittioa of the 
Court e 

The act of 1787, does not demand a construction 
which would necessarily deprive a portion of the con* 
lannity of all means of having their claims investigatsd 
in a court of justice; And unless necessity required h, 
we are not disposed to put such a constructioiji upon it 
TN tniemeiinine of the 1 vs«en» to' be, to rtqaint «H 
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^i8l3f focK^pe^stiwi^jgire «qcurity pi^evlmlji; to fal(ii|g out t 
writt.s^ ^ould h^r^ 4»een Itab^ p^' |iie {|a}r^ll€^>t of cc^sta 
In tb^r eycntof failing in the mit^ , >B^t it does not rep* 
^er. anx |M||«pi) lifOile to tlip ipaxnien^ of coatst inrbo ^ji^t 
not 80. he^re« Now^th^ statute o^; g3 JZ^iry ^IL dL I5p 
excuses paupers from payment of costs. And a law fciund* 
ed upon principles of saCh cftrvloiis justicef onght to be 
repealed by express words or nepQssary impliQation» be* 
fore the coor^ hast^nsto'that conclusion. For^ indeed^ 
the two statutes are perftetly vtmp/kHhi^. and being in 
]Miri ma^ma, should both have operation, and maybe 
Construed together. On. this grodi^d, we think that per- 
sons may sue iu tl^is state, in farma^ pq^upcxiSf upon sa* 
tiflfying the caart tliat they have-a raasanable groavd of 
action, arid from their extreme pOfarty- ans iiniAto t* 
procure security. 



■' »• 



'William Thompson"^ 

* t^. UFrom Bilrlwd. 

Edward Morris. J 



«>• 



'Cbe ienns of a sale irere» that persons purchasing to the amount o^ 
3O9. or upwards, should have a credit of twelve mdntlis; that thef 

, should give bond with'aj[)provcd security; and those not com^lyln^ 
xMi these term^, should pay tbxa shillings in the pound for ditsp- 
pointing tiie siie» and tetara the goods before sumet. A mat was 
pat up for sale, and struck off to A. at tbe price of £50 6. Th« 
mare was delivered to him, but he failed to give bond and securi- 
ty, and he did not otfer to return the mare for several days, wheii 
B. refused to receive her $ and immediately brought an action oTm* 
. d$biiatu$ dmmpmt, fot the price. .ftekl» tluA ihd action affirined tte 
fiale, and therefore could not be sustained before the term of oredit 
expired. An action for breach of contract in not giving bond wiUi 
security, or for not returning the mare,\vould have been the pfo- 
' per remedy. 

In this case, the riaiiitilT declared in iniAHaU^, ^* 
^imp^i^, for the price of a marc sold aad delivered to • 
thcOQ&uidant ; and on the trial he proved that at a poh* 
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lie vendue made/by him on the d5th Aui^ust I8O89 con*- Jav. I81I 

darted according to certain terms tlien publicly pro- ^^^^^"^^V^^ 

claimed and made known to the Dcrendant, the mare was ^"JP^^*^ 

pat up and struck off' to the Derendant, at the price of Monis. 

iS5d 6s» he Weing the highest bidder ; that the property 

was delivered to him, but he omitted to give bond and 

•ecurity for' the sum bid, on that day or at any other 

time* nor did he return or tender the mare on the day of 

sale; that a few days afterwards^ the Plaintiff called oti 

the Defendant' for his bond and^ security, which he did 

not give, and.then for the first time offered to return the 

mare, which the Plaintiff i*efused to accept. The suit 

was <^mroenced In October, 1808. ^ "^ 

Part of the terms of sale were, that those who pur- 
chased to the amount of twenty shillings or upwards^ 
should have a credit oftwelve months; that pei^sons pur- 
chasing should give bond with sufficient security; and ' 
that those who did not comply with the terms of sale, 
should pay four shillings in the pound, for disappointing 
the sale, and return the goods before sunset. The caso 
was submitted. '<ind 

Henderson, Judge, delivered the opi?)ion of the Court: * 

. It is clear from the authorities, tliat the present action 
affirms the sale; therefore, it cannot be sustained before 
Ae term of credit expires. An action for the breach of 
contract, in not giving the bond, or for not returning the 
tnare, would have been tiie proper remedy. The prin- 
ciples which govern this case ai*e well established and 
clearly laid down, in 4 Eastf 147, and 3 Bos. ^' PulU 
582. As, therefore, this action was commenced before 
the cause of action occurred, a nonsuit must bor^tcred. 
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Jijr^iaxa. MftryOrfgQry ^ 

Stephen R« Hooker^ Administrator, &c.J 

Tb« truth of the pica "lEiilly adminuteted,^' rotut beteited, «liCi| 
procc9s is MTveciy dp vfh^ tjie plea it pkaiied. AfUr tl)«t 1wi% 
aii^ Executor or Administrator ia not at Ubatly t^ di^pgie-pf tb^ 
property of the testator or intestate, althQU^ it ^as proper to do 
so before, lie can set) only before the lien of the creditor attschci 
upon the goods of the deceased debtor. 

The PlaiutiflT brought suit against Ihe DefeiidMt is 
Halifax County Court, returnable to August term, 181Q« 
when till* Defendant pleaded^ ** Fully administered, Qq 
assets* jndji^nient, bonds, &c« no assets ultra, [uro|iert/ 
Hold under act of assembly, and the money not yet diK." 
, The rase was taken to the Superior Court, and at April 
trrniy IS 12, tlic Defendant moved for leave to add, as of 
November term, 1810. of the Ci»unty Court, a plea, 
** Since the last con tinuanee, that the residue of the pro- 
perty had been sold under the act of Assembly,** and 
fuundrd his motion on an aflldavit, which stated in sub- 
stance, that he adininistei^d at February term of Edge- 
comb County Court, IBiO, and at the following tenDy 
havinjs; notice of debts due Troin the estate, sold some of 
the estate according to the act of Assembly; and tbat 
afterwards having notice of more debts, lie did, before 
November term, 18 10, sell the residue of the property. 
Of nil whicl^ his coun<>t'l was informed, and was required 
to plead c\cry thing necessary for his defence as an ad- 
ministrator. Tl)at at the pending May term, the writ 
in this case was served on him, and at August foHowingf 
his counsel entei-etl the pleas then necessary for hw de- 
fence, I;nt omitted to plead at the following November, 
the sale of the residue of t!ic estate. 

IIat.i., Judi^e, delivered t!»c opinion of the Court; 

It may be a hard case on the Defendant, if lie shall 
h::^\e iUn VUinxiix'^ debt to pay out of bis own posiset; 
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but the tfiitli of Ihd plwof «« ftiHy admhilBtered^^' in point Ja^. idi3. 
of iiniey BNwt bo teotod wlieti proceoo is Mn'etl, or wlten ^^'^'V/ 
pleaded; after that time the befendftiit is not at liberty ^''^^'''y 
to diaposo of tke propcirtf »' nhder the acts of Ass'tonibly Barncu. 
alluded to in the affidavit^ althou^li it wbm proper to do 
80 before. Those «^of Assembly did not iti«rnd to de« 
privO ft creditor of tito iien, which the oocnmeacement of 
an action Inight givO him on the gooils of the deceased*^ 
He can s^ only before that Ilea attaches. The af^pli* 
tuUmn i» eater tfco plea nnat. be refiiaert. 



Hen on ^onride of Arched D. Murphy"] 

V. WFroia Groilford. 

Joaepb Barnett* j 

^^iVliere ^oth parties claim under tbe same person, tliey are privies in 
astttte, ttikd cannot, as sttdb, deny his title. Therefbre, lArhcre in an 
•}€iotaieNt» k Appesred thai tbe Hefendmi had a^^p«^d a deed 
^OfA tjnh aaaie person, ilAder . wbom tbe Pbuntiff c)ainie4f be iras 
estopped to deny title in thii» person. 

In tM* ^ase a verdfM was fotrnd for the PIaint}fl; and 
»rMe for a n^w trial b^ng obtsiried, the case was, tliat 
T; OttoA being seized of tho lands in quesdun, agreed to 
idl' tMkn to W. 0ixon» to lA^hich end he made a power 
of attorney to C. Dixon. W* Dixon took |>Ossession of 
the landa under the agreement, and contracted tb sell 
theili to Thomas Barnett^ who entered accordingly. 
Upon which, C. Dixon, intending to execute the power 
of attorney, did, at tlie request of W. Dixon, seal and 
deliver a deed of bargain and sale to Thomas Barnett,^ 
as assignee of W. Dixon. Tlie deed was signed by C. 
dixoB, attorney in fact for T. Dixon. A judgment was 
I'ecovered against Tbdmas Harnett in the County Court 
of Caswell, on which a^./a^ issued, whkli wis tevied 
OQf the land, and at the sale of tte land made by the Sho- 
^'^ the lessor of the Plaintiff became tbe pnrchaser, and 
I'soeived a <)eed from the Sheriff. A short time before 
tie/. /a* was issued^ Thomas Barnett executed to hts 



25£ eASES IN THE SUPB£ME COURT 

Jav. 1813. S9ti9 the Defendant in tliiii caiio« a Att^ tot tlie land. IJlie 
''^^^T^ Defendant entered and was ia jioaMasion, dataung titfo 

V. when tlie Sheriff aald. 
Bamett ^^ |^ demise laid in the declaration. was in Uie name o{ 
A* D. Murphy ; -and it was al\iected on the trialf that it 
appeared from the Plaintiff *8 own ahewini;^, thai the 1e« 
1^1 title to the land was in T. Dixofti ; for althoagh he 
had empowered C. Dixon to exeeiite a deed to W* Dix* 
on* be had not empowered him to execute it to Tliomas 
Barnett ; and, thereforet the power not having been axe^ 
cutedf the title still remained in T* Dixon. To this it 
was answered, that although this objection might be ur- 
ged with success, under o^her circumstances, yet situat- 
ed as tlie defendant was, he could not be |iermitted io 
insist that Thomas Baniett had not title, foi^ it appeared 
in evidence, that he himself had accepted a deed for the 
land from Thomas Baroett, and had entered and claims* 
cd title under the deed. That« therefore, he was estop- 
ped fi-om denying title in Thomas Barnett : And of this 
opinion was the court* 

The Jury found that tlie deed, made by Thomas. Bi|r- 
nctt to yie Pcfcndant, was frauduleip^ against creditnf^ 
and rendered a. verdict for the Plaintiff* Upon a ri*'^ 
fur a new trials the case was sent to this Courts on, the 
<luestion of estoji^iel* 

y Taylob, ChiefoJustice^ delivered the opinion of tli6 

Court : 

We think the decision of this case rests on a plaio 
principle of law ; and that as h^ffc parties claim directly 
from Thomas Barnett* they are privies in estate* and it 
is not competent /to either, as such, to deny his title. 
The Defendant has accepted a deed from him,' whidi ad- 
mits the title, and estops him from denying it afterwards 
for a i>er8on may be estopped by matter m p«w» *^ ^*^'' 
as by indenture or writing. The doctrine as appHed to 
this case, appears highly reasonable, since notliing btit 
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the truth ou^ht to be alledged by any man in his de- ^^- 1813* 

fence, and what lie has alledged must be presiimod tn be ^^"'''^'^^ 

true, and he ought not to contradict it. Let the rule for ^^;]^^ 

a new trial be discharged. Bamett. 
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James Stuart '^ 

T. > Frow'Surry. 

James Fitzgerald* J 

t^ ^ «d^ >Sid<i« ngiliiiiit ▲. M Sheriff; to aubject l|in .i^ s^tcial bidl 
of B* be pltaded ymon; other pleM» <M A« wot w't Sherif wkm 
the -writ vtu eXeciOed* He had returoed the writ "cxeeutetF* to 
August term 1807 of the County Court, and he was elected at Hay 
term 1806, but did not qualify and give bond until August term 
thereafter* and in tbp election pf Sheriff in thalt Qounty, that had' 
been thje uniform practice. Held, that hltvin^ q;fa)ified and giTen 
bond within a year preceding the return of the writ, and haying 
acted as SberiiT in executing the writ, he shall be deemed SheriiH 
and shall not be permitted to contradict his own acts. 

Ifuoi evidence-admitted to prove that a«a, m« ifsueik and that tho 
Sheriff rettttned on it, <*notfoand," anitbatitwaaloatarniwlaid* 

I 

This was a scire fadas against the derendantf as She* 
tittot Surry coontyy and special bail of Martin Arm- 
strong. The pleas were ** A'*ul tiel records surrender af 
the principaU'' and a special plea, ^* that the defendant 
^as not SheriflT at the time the writ was executed/* ^ 

The Plaintiff sued out a writ against Martin Arm- 
strong, from the county court of Surry, returnable to 
Aaguat tenoi 1807^ 'btit it waa not returned until Nr* 
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Jun 1818. Tembcr term following, when it was returned into the 
oflSce with tlie followinj; indorsemont, vi%. << Executed, 
Jarne^ Fitz^rald.'' tin baU b'oQd was taken by the 

^tzgenld. giiei-ifT; a judgment was recovered by Stuart against 
Armstrong/artd MU»!eu{Km Stuart sA^out this scire fa* 
daSf to subject the Defendant to the payment of the judg- 
ment. 

The Defendant was ole^ed SberilT of Surry at May 
term, 18D6', and qualified, 'and gave bond with security^ 
at August term following.. At May term, 1807, (at 
"Which time the writ against. Arm^stronj^ was issued, and 
placed in the Defendant's* hands,) Thomas C. Borck 
"Was elected SheriflTand qualified, and gave bond at Att' 
gust term frfllowingr It appeared from the evidence of 
Joseph Williams, sen. Clerk of Surry County Court, 
that the practice of electing the Sheriff *n May, and of 
his qualifying in August, prevailed as far back as th« 
time wlien the la^ required the SlierilT to bo cofflmis* 
sioned by the Governor, and that the practice has con* 
tinued in Surry ever since. It appMred further, by bit 
evidence, that the Sheriff elected in May, did not (^ntiir 
vpon the duties of his office until he qualified, and gave 
bond at August following. It appeared by an entry on 
the docket of November, term^ 1807, that the writ was 
then returned by consent of Armstrong and of the De- 
fendant. And the deputy clerk, Joseph Williams, jun 
swore that when the defendant returned Ibe writ, be 
observed, tliat he had executed it in due time, but bad 
JViifcd to retunr it at August term, because it was mis« 
laid. 

No ca. so. against Armstrong could be found in the 
office ; but it appeared from an entry on the execulion 
docket, that a capias did issue from August, returnable 
to November terra, 1809, and that the Sheriff's return 
thereon was ** not found.*' It apjieared also, fivjm the 
evidence of the Clerk and Sheriff, that such a ca. sa. had 
been issued and returned. 
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The Court atljudged that there was such a record as Jv»b 1813. 
that mentioned in the5a./ii.the Jury found the issues of 
fact for the plaintiflT, and the Court gave judgment A 
rule for a new trial was obtained upon the grounds, 1st, l^tzgenl^w 
That the Court Was in error in adjudging that there wa< 
such a record, ^d* That parol evidence was received to 
supply the record. 3d« That the Jury ought to have 
found that be was not Siieriff when the writ was execut- 
ed. The case being sent to this Courts 

Hall, Judge, delivered the opinion of the Court t 

It has been objected for the Defendant^ that at the time 
the writ was executed by him, he vTas not Sheriff of Sur-. 
ry County. It is not necessary to examine critkally, 
whether he was Regularly in all respects, chosen Sheriff 
for that year ; because it appears, that he qualified by 
taking tlie oath of office, and acted as Sheriff of the Coun- 
ty during that time, and in that character returned the 
writ in question* He shall not now be permitted to con- 
tradict bis own acts. 

He objects that the ea. sii« which issned against his 
principal, is not produced. It appears from the Clerk's 
execution docket, that such writ issued and was rctum- 
' cd, '^ not found." And from the/ oaths of the Clerk and 
Sheriff, that such a writ was in the office, but had been 
taken oat or mislaid* Let the rale for a new trial be 
discharged. 
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Allen Parish 1 , - 

r. I ^V6m IVteckleiAoi'g. 

Suctib FItc. J 

PracHee.-^The Gourt may hi its dsacretiQn^ pennxt new vitoesies i» 
be introduced and examined before the Juiy, after the argument^ 
counsel are closed and even after ^e Juiy hare fetittd and cotne 
into Court to asklbr furOrer itifMrmatioti. B«t the rtOe firhich fir^. 
bida Witnesies to WinlitKkilcvd after "^efaqf^uineiit of th« calK btt 
OQmmencedy ought not to be departed fining escept fi>r good rstr 
sons» shewn to the Court. 

Rule to iBfiew f nu.se »iy t new Jtl4al «&noId not be 
gratiteiU betatisci. after th^ Jtii^ hM retired iitider the 
ctiar&|et>r the Ctiurt, they came iMie Ceiirt and requested 
(haffiittferevidmer might be heard by tlieniy wlieo 
the Court periiMtted two witiieslies'to beeiaminedf whe 
kiid not been pitsvieiwfy introdueedw 

Tlie fActs or ihiB case w<mi» thutt the PlairttUT tail 
broiiglit ttro actions t( the; saine nature ag^amst the Do* 
fendant, and chMrn^ the e^mination of the witnesses ta 
the second^, and whilst the Jury were oat deliberatiiif 
on the first, two new trftnesses appeared in tlie secen^r 
who deposed to Tacts whicii* in the 0|Mnieii of the Coortf 
wenc important, and whose evidence would have been 
equally iitipoTtftnt In tl»e firsts After the Jniy is tbe 
vecond case had retired, tlie- J^ry iopthe first eane inii 
-GcNirt, and titated that they were not likely to agreed 
wanted some fuKlier information, U|ion which the oooo- ^ 
6cl for tlie Plaintiff moved for leave to introduce the two 
witnesses examined in the second case. The Court 
granted the leave^ and there was a verdict for the Pisin- 
tiff. 

L0CKB9 Judge, delivered the opinion of the Court: 

It is certainly the regular and proper practice, nt^^ 
to suffer witnessed to be introduced after the first exa- 
mination, particularly after the arguments of counsel art 
closed. Yet we are of opinion that the discretion of tbi 
Judge must govern this rulcof practice^ therulei«f«w«' 
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ifi 08 tho temptation, whicb ^ i^^m^iun fvom^it would J<nc«18lS. 
hold out for^omiAitfipi; tU? criujke <\f jicrjjiiry. Whe«* » v^^^'^^^i-' 
case has beea ai'^ued and tU? party discpy^rs tUji p^ipta ^\.^ 

OD which it rcstHt tU« powft ^vUi i^ot |i?rmit hito to au^- BisasUy 
port the weak parts o( ^i» Qano, b^. a. r^-.cf s^iuination o^ 
it, and this rule qugbt nftx^r to b)?. de|]|(Avtjed rrom* utU^sa 
the Court dUcovcr the. pec^^ity of a i-<^-cxa(uinaUoii9 and 
that it will not ^roduccth.^ <^vil, wUich it is,Jlvct object 
of the rule to prevent- In thi9 casi?, the Jury >vere iu 
Hreat doubt, and the cvid^iice wa9 9QU|fht far and a^kQd 
by tlienu To satisfy them and relieve th^oi fi*oin. di^** 
culty« the evidence was permitted to jj^o to them. „Th^ 
evidence- was pro^^rlj^ admitted, aiid the rulo fuiiat b^ 
discharged. 



I . •• ' 



■ 

Micajah T, Cotton! 

^. }. From TTan-en: 

ThomaaBeasky* i • • ''*^ ''•^• 



i: 
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f*roof of lost bond. Jn aa acUon at law upon a bon<l, . tk^ |'I;M^Ui(* 
- ' , ■ * . , » » 

shall not be admitted to prove the loss. He may provj^ the loss 
by diahitcrcsted witiicsses^ but he khall not be heard in his own ho- 
•li«iil^< unless the l>efendaiit can also be beards ' This can only be 
jftflt^ ii> the Courtof <4^quity 4 ani there, if A decree be maile for 
^c Complainant, the X^ourt can compel him to indemnify the) JDo- 
fcndant ag^alust the lost bond. 

Thift' was an action of debt on a bond for fifty dollars, 
chhned in oons^^uence of the Plaintiff^ having won a 
raoe» made and mii pursuant to certain articles. Tho 
Plaintiff deposed^ that the bond was not in his custody 
or poaseHsien, that it was deposited in the office oF'tho 
Cle^k of tlie^ County Court, and he had made repeated 
applications for it, and could not pr()^ui*e it. This mode 
of proving the loss of the bond was objected to by the 
Defendant, but admitted by the Court. The Clerk of 
the County Court dwore that he bad searched for the 
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Jojrs 1813. boTid in vain^ and he believed it was not left in his office) ' 
A vpitnbss then swore, that a bond for fifty dollars, paya- 
ble either on demand, or when tl|e race was to be ran* was 
staked in his hands, by the Plaintiff and Defendant, to 
be delivered to the winner of the race : That a parol 
ftgrecment to ran a race Wi^s made between the Plaintiff 
and Defendant, and sottie time afterwards, thearticleRot 
the race Were executed in c^onsequetice and In pursuance 
of this parol agreembnt, and Were signed by the parties 
^n the day they bore date, and were attested by him. 
The giving of these lirticies in evidence, was objected to 
by the Defendant, llui admitted by the Court. Thejr 
set forth that the distance to be run was ^ (|qarter of (i 
jnile. 

Thero was no evidence that the distance ran* was a9«' 
ccrtained to be a quarter of aiaile ; but it was proved that 
immediately after the race was run, the defendant ac- 
knowledged that ho had lost it, and that the bond was 
delivered by hii} djrcoMoi^ to the Sheriff. ' 

Upon this latter evidence, it wftS left to the Jury to 
decide, whetlier the distance run was a quarter of a milq 
but the Coutt did notlristrqct the Jury that any measure- 
|npn^o^thc distance was necessary to be nroved.,, 

'ii'lie Court instructed the Jury, that no pai'ol eviihooo 
wba admissible td connect the bond with the agreemeat; 
that they must look into the agreement, and considerths 
description of the b^d given by the stakeholder^ in or- 
dei; to decide whether the bond declHr^d on, be the one 
wjitcli was staged in pursuance of tj>e articles, to seturo 
the money bet on the race : that paving decided tliis 
p^int, tiipy would consider wjietber the race ^as rua 
according to the articles, with res|)ect to distance, timCf 
and circumstances ; and whetlier it was run fairly and 
according to the usages of racing. 

The Jury foui)d a verdict for the Plaintiff; and a rule 
fur a new trial being obtained and sent to this Court; 

Haix, Jud^, delivered the opinion of tlie Court: 
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It has been objected that parol ctWencc ^jouM not be J^" 1813. 
Introduced to pi'0v6 tlie Contents of the ttond, because the 
act of Assembly on tbissubject deciares, *'that on every 
trials an obligation for the amount of the money, &c« 
bety ^haii be produced/' That is true^ and the lei^isla« 
ture no doubt had it in view to compel parties to produce 
evidence juf higher dimity, as to racing contracts^ than 
before by tlie rules of law was requit*ed* But before that 
act passed, if lite sum bet bad been secured by a written 
obligation, it was incumbent on the PlaintiflTto produce 
it. In all cases, it is necessary to produce the instru- 
ment of writing on which n suit is brought ; and this can 
be dispensed with onlyi wliere .it appears that the instnt« 
m^nt has been lost by accident. In suclu case, the pn>* 
duction of it i^*ihi[FOssibIe, and the PlaintitT may give 
evidence of it^* contents.'' So witii respect to the bond 
fn questi^n^ the act rec^uifes it to be pt^duced ; but if sa* 
tiefactory 'cvidertce.tif- ttff loss by accident be ^tven, pa- 
rol evidence of its contents mhy be received. * - 

It has been objected thattiie articles should not be re- 
ceived in evidence, because^ ^''^ contract which they set 
forth, was made some time prior to the datc^ of the arti* 
cles. Whilst the contract was in parol, it was a nullity ; 
when reduced to writing, it became such a contract as the 
act of Asseihbly required, and it was prppcu'ly received 
in evidence. 

60 far the Shperlor Court acteVI correctly ; but it ap- 
pears Troni the case that the PlaintifT himself was intro- 
duced to prove tlie loss of the obligation. It is a very 
general rule, tliat a (larty shall not be a witness in his 
own case i and any exception to tlie rule must be found- 
ed in neci*ssity. It is true that the party litmselfMs very 
frequently the only witness of the loss of a paper, and if 
there could not be a remedy for him without the aid of 
his own testimony, it ought to be received from the ne- 
cessity of the case. In answer to this, it may be ob- 
served, that in such a case a party *ia» a remedy in the 
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#in» 1813. Court o*' Equity, where he will be at liberty to swear tp 
the loss of the obligation ; and where the Defendant 
will also be at liberty to make any answer he pleases, 
upon oath ; and where, if a decree he made for the Comt 
pJainant, it will be upon condition that he enter into bond 
ta indemnify the Defendant againat any demand which 
may be made against him, in consequence of such lost 
bond. It seems not to be right, that the Plaintiff shall 
lie permitted to .become a witness at law, and not the 
Defendant. Suppose the Plaintiff swears at law that be 
bas lost the bond ; the Defendant will not be permitted 
to swear that he has paid it, taken it up and destroyed 
it* The pai'ties ought to stand uppn ^ual grounds* la 
.9, Court of Equity, they will both be heard upon oath. 
3?be Plaintiff can i-equire no more, tlijtn that he msj 
proceed at law, if he can make out tiiei Iws of the bon4 
by disinterested witnesses. If ho wishes ^ojbecome a 
fitness in his own cause, let him bring his suit in Equity. 
Let a new tfial be granted. 



Daniel S. Mann 1 

T. J. From Nash. 

Solomon S. Parker. J 



I 



New trial.— In an action on the case for selling an uniound negro, 
the Jury found for the Defendant. There was no direct and po«i« 
tive evidence of the Defendant's knowledge of the unsoundness/ 
yet there was no clear proof of facts, from which auch knowkd^ 
must be inferred. The TisrcUct set aside aad new trial grtoted. 

This was an action on the case for a fraud in the sale 
of a negro child. It appeared in evidence^ that the 
Plaintiff, who was a speculator in negroes^ applied ta 
the Defendant for the purpose of purchasing a orgro wor 
man and child ; the Defendant said he wished to sell 
lliem, stated his price, and told the Plaintiff to <'go into 
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tbe kitchen^ look at the negroes and jadee for himiwlf.** 'Ttntt isid. 
The Plaintiff continued in the kitchen, while the Dii- v^VXi/ 
fendant and his family breakfasted, and upon his coming '^homptoa 
out, the Defendant asked him, how he liked them, a:nd Morri&r 
he answered *« very well-" The bargain was concliided^ 
and a clay agreed on when the negroes were to be deli- 
Tered and a bdfnd for the purchase money executed. On 
that day^ the t'laintiff was asked by one Tintfale, who 
was a partner with hinfir in the purchase^ whaf sort ot 
barf^ain he had made, to which Plaintiff answei^, **l 
have got a likely wench, and the child is middling." AfCe^ 
a bill of sale for the negroes, and a bond for th^ purchase 
money were executed, the* Defendant said to the Plain* 
tiff, **if you wish to be off the bargain, you may, I caa 
^t the same price from another man, and you are at li- 
berty either to take the bond or the bill of sale," the 
Plaintiff replied, " lie had bought the negroes and would 
hold hLm to his bargain." It further appeared in evi- 
deiTce, that the Defendant had bought the negroes ia 
question at a public sale, about nine months before the 
sale to the Plaintiff, and at the time of the latter sale, the 
child was between fifteen and nineteen months old, and 
at that age could not walk, talk or move itself, except 
upon its back, badaoanU. That' the Plaintiff shortly 
after his purchase, took the negroes to South Carolina 
With others; timt a snow fell whilst theywereon lh<^ 
road, that the child was neglected by its mother, and 
attacked with a disentery, in common with other ne- 
groes in company, and when they reached South-Caro- . 
litia, thie Plaintiff could not sell the diild, and he gave 
it away. One witness, who lived in the family of the 
Defendant at the time the Plaintiff went to examine the 
mother and child, said, the ciiild appeared to be well and 

* 

ate heartily, but he thought it might appear to the most 
common observer, that the child was not altogether 
right. The witness further swore^ that the Defendant 
ebserved on a certain occasion, when be was looking at 
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Jirxcisis. tiie childf <f I wish you \vcre on the sand-iiills and I liad 
my money for you.'* % 

There was no evidence that tlie Defendant knew oC 
any defect unless such knowled.sje could be inferred from 
the preceding facts, and from the circumstance that the 
child was kept in the house where the Defendant and his 
family a^. Tlie person who sold the negroes to the 
Defendant, was an executor and he swore that he did 
not know of any defect in the child. 

U|K>n this evidence, the Court instfticM the Joi^^ that 
if they believed the child was unsound and that urisound- 
tiess known to the Defendant, and he failed to disclose 
it, or was guilty of any fraud or misrepresentation, they 
ought to find a verdict for the Plaintiff'. But if they be^ 
lievcd the unsoundness, if any existed, was unknown to 
the Defendant, and he had been guilty of no fraud i or if 
the defect complained of, was such as to be discovered 
by a common observer, and no artifice was used to. con- 
a>al it, they ought to find a verdict for the Defendant. 

The Juiy found for the Defendant, and a rule for a 
new trial being obtained, on the ground that the verdict 
was contrary to the evidence, and tiie same being dis^ 
charged, the Plaintiff appealed, and, 

LocRE, Judge, delivered the opinion of the Court ^ 

In Ihis case, the Plaintiff was entitled to a Verdict, if 
the evidence was sufficient to satisfy the Jury that tlia 
Defendant knew of the defect or unsoundness of the ne- 
gro cliild and failed to disclose it ; or the defect was ap- 
I»ai*ent to a common observer and no artifice used to 
conrealit. Tlie Jury have found for the Defendant, and 
the Plaintiff asks that a new trial may be granted, be« 
cause tlic verdict is either contrary to the evidence or to 
the weight of f^vidence, and if this be the case, a new 
Irial should be granted. 

It appears tliat the Defendant purchased the negro 
child nine months before the sale to the Plaintiff, and 
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itoriDg Uittt tiBietlif qliitd reinaiiifid in tbe same house Janisis. 
iriiere Uie D^fendAUt IrreafcfMted and dined. The chiW V>^^''*Ni^ 
iiraa beivien fiCkeen Md niiieteen months old» incapable ,. " 
Hf talking, walking or moTing, except on its back back» Packer 
wards. Is It likejjy that a defect so apparent would^ 
darii^^ all this time» and with so many opiiortunlties for 
observation, .escape tiie notice of the Defendant or some 
df his family who would communicate it to the Defend-^ 
ant ? If we judge of this Defendant, as from oi^r know* 
ledge of the world, we jiidge of others, the inference is 
irresistible that he knew of the defect But tliis 'is not 
ally — a day is fixed for tbe delivery of the negro, and 
when the Plaintiff arrives there, the Defendant, without 
the least intimation of dissatisfaction on the part of the 
Plaikitiff^ proposes to him to recant. What could in- 
duce him to do this I tbe reason given by Defendant wad 
eei*tainly fk very weak one, to-wit : that he could get the t 
same price from another person. He is not to gain any 
thing by the recantatioju except tbe trouble of making a 
Aov bargain, which few men would covet* It is fair to 
presume^ that the triie motive which influenced him in^ 
making this proposition, was an expectation that iC 
might, in the event of a suit against him, be given in 
evid^nee as a proof of fairness in his dealing* Such ar« 
tifice cannot impose upon men accustomed to investigate 
ftaad; to tbtm it is proof direct of a fnutdulent intention. 

* Bvl if the foregoing circumstances be insufllcient, or 
leave the case doubtful, (in which case the rule for a new 
trial ahould be discharged) the declaration of Defendant 
%heii couided with them, places the case beyond afiy 
doQbt« What did the Defendant mean, when be said 
(looking at the child) *< I wish you were on the Sand** 
Hills^ and i had my nioney for you V* It must mean 
that he bad discovered some defect, which impaired the 
value of the cMUd^ and made him willing to have bismo* 
*^y again* 

Veii» IL S4 
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Jv9« 1813. To iliis ^vhlcnre on behalf of the Plaintiff; there is v^ 
^■^^'^^***^ ,ry little onrwsed'on behalf of tbe Defendant* and id* 

The Bank of ; , * * ^ j. . ■ •^. -j - 

Kewbem though there be no direct ftml posfttre ev«d6nce or a 

Ta^l r kn«^'lp<l?e of the defect, there- is clear (iroof of facta^ 

fnitn wliich such knowledge must be inferred. The 

verdict is contrary to the weight of evidence^ and tiio 

rule for a new trial must bo made absolute. 



The President and Directors'! 
of the Bank of .Newbern U^ Graven. 

/ ^' r 

' James Tajlor. J 

In douhtful catttf the Coort wiU not deehre an act of the ^^nl f fivn 
vnewutUuUitmtL The power to declare such act uaconatitatioaa^ 
will be exercisedy only in cases where it if plainly and obviously, 
Uie duty of the Court to do so, therefore where the Legislature 
^ves to a corporate body, created for the pubfic benefit, a gim- 
* mary mode of collecting debts, the Court will not daelam tliettet 

imconiMaitutiona]. The Le^sktore atone^ is ^ judge of tbs public 
^ , services, wliich form the consideration of aajrexchuira or •epacatf^ 

emolument or privilege. 

The Defendant gare his note negotiable at the Baide 
of Newbern, and having failed to make payiaenty a no- 
tice was served on him and a motion made for jadgOMttt 
and execution in a summary way^ according Ip tiie.di'» 
rcctions of the act incorporating sahl Bank* Tba D(^ 
fendant pleadeil that the night claimed by the PlaiatiCi 
tQ have judgment of their demand^ on notice and motiM^ 
was unconstitutional and ought not to be allowed* 

* 

IIaix» Judge, delivered the opinioa of tlie Coart;^ 

It is not questiojied tliat the Legislature bad the powcf 
to grant tbe charter to the Bank of Newbern. Tbe object 
ofthis grant was tjie public good» which the Legisdatom 
iiad in view on the one hand, and the grantees b^d their 
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private interest in view on tbe*oUier» To ^arry into ef- ^ow isiS/ 
feet the Bclleme of tlie baoky It became necessary for the '^"'"'^'^'^ 

. . ^ ^ .t . .The Bank of 

parties to enter into arrangehaents for that purjwse ; r*na Newbem 
one part of tlie arrangement was* tliat debts due to the ^J**^ 
baniL BMglit bo reeoviN*ed iiva sammary way. It is said 
this is a violation of the second section of the bill of 
rights, which declares — ** That no man, or set of men, 
are entitled to any exclusive or separate emoluments or 
privileges from the community* hut in consideration of 
pobltc aervices*" This objection will vanish when we 
reflect, tliat this privilege is not a gift^ but the conside- 
ration for it Is the public good, to be derived to the ci- 
iistensat large from the establishment of the bank. It is 
not for this Court to say whetlier tlie Legislature made 
x^9^ct a bad bargpalo | it is anflicieat to see that they 
extracted onder l^itimate powers ; for over such con- 
tracts. Courts of Justice have no coatrol. AUbougb it is 
tke duty of this cdurt, when they belieix.a law to bo un- 
com(italie0aI,.'lti;declarBit so, yet tliey will not under-. 
takO'Ao do it in 46ubtliil caaea.. Mutual, toleraace and 
res|)ecit(for tlie opinafiis of others require the exercis^of 
anch pi ^Wer,^ imly !ltH CAsea where it is plainly and obvi- 
ouriy^^lie duty of ihe court to act. It is not tor this court 
to|td9a'oC tbsi eapcMlteiiey of the meaaure^ aar to esti- 
laille sto /aatioipated or actual benefit or ii^jAry to tlio 
urnmanwity These are conaidei*ationa strictly o a legis- 
lutiifa nattif«» and the com|)etent autliority ttas pro* 
Bomiced upQtf tbcm^ . 
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#u«l8i3, Daniel CavtlMy 1 . .n- 

Jame9 Webb. J 

If administration caitnotbe gp-anted to the neatest of kin, on aeooant 
of some existing incajMRity, it slMil] be fgnMie^ to- the Acttt M^r 
him, qualified to ad^ and the creditor be {lostponed* if ^nj of then 
claim the administration within the time prescribed by h^w; There^ 
fore where A. died during the war between the United States and 
reat-Britain, leaving B. liis next of kin in the United States, and 
leaving two sisters, who were aliens, in dreat-BrltaSn, Bv was held 
to be entitled to the administration in- preferenoe to Idle highest 
creditor of A. i . . ,, • 

An alien enemy may rightfully act s^s Executor or A^inistrator, if ^ 
resident within the State, by the permis^ioh of the proper autho- 
i'ity J but not otlierwiae. ' •-..•.... 

■ * 

.Thi» yrm an applicatton to the County efaidi!!^ of: 
Orange^ fot* lottors of admlriiatratfon on thecatetoof^ 
John Casey, deceased* This appRcatibn waa dppoaei- 
by Jamea Webb, on tho jj^onnd of lite fc^tn^ the tirgctfi' 
creditor in- tlie state. Tlie Court refaaeiV Oarltejr^a apA^' > 
plieatkm, and he appealed.* Theciiil|i4«mO'Mb«b6lnM^ 
•in the Superior Cot|rt, wheh' k appeared in e^idenoe^. 
tlmt Mm Csiaey died inteaiate^ in HilWhDroiifrb, nbwt 
the4€h J^aty, 1810, leaving^DanMGartilil^^af N<i#beiB> 
liis nest 9tkkk m tbaUnifed Stitra ; aqd tbathetta|i|Nii[wr 
sisters in diio kingdom of Crf6a«*Bt4tain9 wife wi 
ens, about six years before his death. It ftiaiher 
ed in evidence, that James Webb was tho lar^aifccaodli^ 
tor of Casey, and had proved his debl-^ia'thtfiaetoCAi* 
sembly directs* 

Tiie case M'as argued l;y Brown and Nash for the 
I'laintiff, and by Nqrwood for the Pefendant. 

Taylor, Chief Justice^ delivered tlie opinion of the 
Court : 

As the sisters of the intestate^ who are his nearest of 
kin, are resident beyond sea, and subjects of a hostile 
^i^uRtry, they are certainly disqualified from administer' 
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in^ on kis effects. TMs fninciple mttjr be fair}/ extract- ^^^^ i9A\ 
fid from the numeHous cases on thi^ point, which, how- ^**^**^^'^**f 
ever, are so ranch hi conflidt, as h6t to yMA any satis* v. ^ 
faclisrj? infiHWMKtiQB oa the quaation, wliatber an alien ; ^^^^' 
eRWiy may bring air action as aiBMnlMffiOiM*. The two 
cases in Cro. EH%. 1412 & 683, are in direelf (>)^6sitioit (6 
(each other. Tlie true rule probably is, that even an 
alien enemy may rightfully act as executor or adminis- 
trator, if Mricteit witUn the stale^ by the permisaioii ot. 
the proper" mthorify'; but without such aothorised resi- 
dence, he must be subject to all the incapacities which 
appertain to his civil condition. For tliis reason it is 
iwboUy. unnecessary to g0 into the inqaif y, whether the 
himv^ of the httesftate^e aKens op not ; for takic^ them 
fo be s^, it does not \yeaken the clahn oftlie Plaintiir. 

'Considering the act of ]M5, in refereriCi^ to the provi- 
sion made on the same subject, by the two statutes Of 
si' JMu-^r An«:2ff anui^iX^ wouW soetetio ba exar^ismg 
too great a latitude of construction: In :|ininotoce^ibat: 
betMssi tho- ntfafesl.QC kia labor, undei! m . loptdimei^ 
all the real of kintihidl bo.expbidefUaiul ,tbe daiia of..» 
icmdttot.be pfoferitiii to^ thofo for wliose-fr^Bf^iiijc ba){/|j^t , 
tbe laMiifiM : wpw MMt^di ^ Q^ . the .fon^ra^y .tt|e trtve^}. 
meaning of those laws seems to be, that if aiUx^niatr%«; 
tiM'^adnat lba*§naiit04 to M^e nearaat of ki^ joii! acoouot 
of ii^Qle. etiatikig; iiieapitei^» . it shall tei granted to the . 
next after him, qualified to act, and the creditor be post-^.. 
XjMHi^M) |iny of tbem< dfiUn tbe adminiatr^fn iBntbin 
the litaieiprascribed by ls^)Rr» J^ aduiiniatjratioa be gr<Mt* ; 
f d to the Plaintift 



^ .. . » . .' I , • . • 



• • * I 



%T0 CASES. IN THE SUPREME COUItT 

9onx 181$. Ben on DenriM of NigIhiIsoii 1 

Isaac liilliard. J 

Cfirin^ copies of deeds in eTidettce.-^-A person who ought to turte 
' th« custody «f a deed» shsU cxbibit it to the CouK in the deduo* 
/tiao of his title ; but he m&y^lve a copy in cFidence upon nuking^ 
OAth, that the oft^nal is lost or destroyed. If it be in the adver- 
sary's possession, notice to produce it must be given, to authorise 
' the i Atroductioa of secondary evidence. 
And as to the cases where a party ought to hare the euatody of the 
.original deeds— where land is sold without warranty^ or with war* 
ranty only against the feoffor and his heirs, the purchaser shall 
have all the deeds as incident to the land, in order that he mav the 

» « 

' better defend himself. But if the feoffor be bound in warranty, 

'nnd'to rendar in value, he must defead the title at his peril, the 

tfeaSoT is not to have cusltedy of any deeds that comprehend ^waiw- 

ranty, of which the feoffor may take advantage. 

A purchaser at ShcriiTs sale, is only privy in estate, and is not sup4 

posed to have custody of the original deeds. 

' In thig ca86 ilitt.MIowiog qncBtioiw were 8ubiiiitto4 
to the Siipreme Cooft: 

].' Bhall oHe'who fias purchaseil lands wNhoiit a war^ 
raiitj, be permitted to ^ve copies of title deeds* except 
of that immediately to liimseif, in^ evidence, witnout an 
:dlldav1t by MnoselFy to account for^tfie non prddocttoaof 
the originals? 

^ %* Shall '4 purchaser with generiftl wamiitty, be pof^ 
nittcd to give such copies in evidence wilboot such aS. 
davit* 

d. Shall a purchaser at a SheriflTs sale, be penHMted 
to gfvo such copies in evidence^ without such affidavitr '^ 

Tatlob, Chief Justice, delivered the opinion of the 
Coort: 

The law, proceeding npon the role, that the best evU 
dence, the nature of the thing is capable of, shall be pro- 
duced, requires the {lerson who ought to have the coo* 
tody of tlie deed, to exhibit it to the Cout*t, ^n the neces* 
oary deduction of his title ; and in such cas^ a copy from 
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the Register'a OfficefOr even inferior evidenoe^ bM by ^inr»l8W. 
the constant practice of Courts in this State* been ad- 
mitted, upon the oath of the partj, that the ori.8^inal is 
lost or destroyed. If it be in the adversary's possession* 
notice to produce it must be given, lo authorise the in* ^ 
trodoction of secondary evidence. But where the Ihvi 
does not snp^iose tiie party to have custody of the deed, 
either as party to it, or as privy in representation, it 
admits at once, inferior proof, Without requiring the oatli 
as to the original. 

The cases in which a party ought to have custody oS 
the original deeds, and where consequently, he will bo 
compelled to produce them, or account for their absence* 
are stated in Burkhurst's case, (1 Rep* 1.) Where land 
is sold without warranty, or with warranty only against 
the feoffor and his heirs, the purchaser shall have all tho 
deeds, as incident to the land. In order that he may the 
better defend it himself. But if the feoffor be bound in 
warranty, and to render in value, he must defend the 
title at his peril, and the feoffor is not to have custody 
of any deeds that comprehend warranty, of which tho 
feoffor may take advantage. A purchaser at a Sheriff's 
aale, may give copies in evidence, where it is. necessary 
to deduce the title of him, whose land was seld, because 
he is only privy in estate* and is not supposed to have 
custofly of the original. 
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A. received from B. "a T*obacco note, wliich lie a^ccd to sell fortW 
best prkr- tihat coold be got^r it; and Vitam out' of ihe m^tKj t 
debt whrA C. owed to h)in. A. vont ta marlcet and'Mld ToiNtoe9 

able tp C^ttbfi MOie price f<9r B'p Tob|hcco» he declined leUiz^it 
at that time, and determined to appropriate it to his «wn u^e and 
^ay to B. the same price for which he A. scld his own Tobacco. 
B. selllcd with A. under the belief that A. Iiad Wd the Tolbtoc* 
«]ii Iii6 nMrkdt' Ai aiW^ardfl sold th^ Tobacco fir 09^ tit Ifae cvt 
. more tbaoJie had accoanttd fbr to iL and R. \mnng M^iaoonr^ % 
broujg*ht $ttit for the money. Held, that B. was entitle4 to recoter 
altlioiigh A. was g'uilty of no fraud ; for A. acted as the ag^nt of B- 
and in all case9» where an agent becomes a purchaser himself, tfce 
priiici)3aT haa ^birer to put an end to tke talc He may cteet toW 
. kw$n6, or aot to be bound hy. the .purchase «f the li^j^nX* 
The role a^to purchasers by- a trustee is tUif, tlunt if he pmfhw 
fwujfiilfi he piircliases subject to the Equity^ tliat if tJie cntm fit 
truti come in a reasonable time, after notice of such purchase, U 
may hartt the eatate re-sold. >''^ 

ivas «ti action, (br iiioiuij'9ipH*C(0vcJ <• tiieM 
^the PMiitiff; bd the trial. Hie WiMfitMr prodncei M' 
ilHewiiu^ iMtrmnent of wriling, to-wh t 

*«Marfch 22d tSOSf then received of James Mealor aTobacceB«tPi 
IntpooteAat Petersbarg^ w^gbt 14X5 pottn<k nett, vhicbl «ntt 
aeU at Petersburg' or elsewhere, for the beat price I can get ftr itt 
and the money to be placed to the credit of John Cheeks^ execattr 
of James Mealor, obtained tile 9th January 1803, and I the said Ben- 
jamin Kimble am to I'etain to myself what Thomas Mordy owci lott 
out of this money. Signed, 

BENJAMIN KMBLB." 

This was proved to be in the hand-writing of the De- 
fendant. In Augfost 1 808, the Defendant sold the T<^ 
bacco ndtet to Dndley Ciantoh^ of the County of Wtf' 
ren, at the price of g4 per cwt. and on the 25th Decern- ^ 
ber afterwai*dii« received the money of Clanton, the To- ^ 
bacco being sold upon a short credit. The Plaintiffpi'* 
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4po6il fpM tlie trial u» account in the kuid-writiaf of J^««> ^^^^ 
the Defendant, and in tiie following worde : S^VX^ 



«<ToJ«m€ilfealor. KiaUt. 

^Tp baluceor Hogdieid of T^tMee^ wtigbinip UlSlii. aell» 
ftom 19* to 34t» 

. SaiiaCiiBe Hi the month of Maj laos, after Defimdant 
letnmed from Peter8bor.(^ nfknp being naked whedier 
iie had sold Afealor^s Tobacco, if be had, at what price f ^ 
he anewerod that he had aold it at t9#. {ler cwt. It waa 
admitted that the Defendant had paid to llealor^a nne^ 
the amoniit of the Tobacco epecifted in the reoeiptp at 
I9i. per cwt 

On the part of the Defendant, the deposition of Oidedli 
Johnston, of Peteraboi^, waa read in evidence, widch 
let forth, that on the let daj of April t80a, Betyamin 
Kimble,, the Defendant, caoM to hts etoTeinFeterabarg, 
and was aslced by him, if he had aold the Hogshead of 
Tobatco which bis negro bad brought down some time 
before, and whiqh was inspected at Cedar Point Ware- 
ho«9e i Kimble f^iswered, no, but he wished to sell it. 
De|^nent oifered him SOs. percwt* After some mi- 
Butep be agreed that deponent should have the Tobacco 
at SOs. per cwt. which he paid him. ^mble then offer- 
ed to sell to bim a Hogshead of Tobatco, w bich be said 
belonged to his neighbor, the deponent refused to por- 
chase, becaase he did not Iloow the quality. Kimblo 
observed that he should be glad to get the same price fbr 
bis neighbor's Tobacco, tliat he had gotten tat his own. 
The deponent answered that he did not wish to purchasa 
the Tobacco, as he had not seen it; but advised him to 
^ly to a man in town, who was buying upon the faoo 
of the note. Klmbie went off, and returned witbodt^ sue* 
ceuk Tlie deponent then proposed toprntehanefrom hina 
another Hogshead of Tobacco, whkh he had in town» 
tad which lie had seen on that di^, and oikred Kimblfi 
19i. per cwt« for It Kimble at ftrat refused, saying that 
be would hold up that flofsheaA for a bettor prices but 
YOL. li 8$ 



^^^ take 19s. per ^^^/'feayliij^'Wh*^^^^ 
.|! Tciffeaco) Cur liiiivsclf, /iiid his wouTO'serf ftp tlic best price. 

nent did not purchase any other Tobacco .trom Kia»bi0 
Ihatontell lifljiv'v^tlirt^^^ilDYMtliiat.iekatitoii )9iUfihe 
^Cdbaiico iioib wliiokilic|MifohacBed(rroiiL'KicnbU,ffoirMss 
)»er.txf't«:ii/f J^. ' • J 'mI M »o'»vi{d.' T 4.'not;.' f* < 1< - !;,j! •?:? 
9.'.Fpin ttrvf(iresai«f ftidfs; -tkdiAlaiAtiffiJihnltd ttiat 
l»:m a&:clrtiiKd td d.rcbdicdiCaiPf'flulldifibi^toce Vf!l>ikreai 
j§5«!amL$45)rifi)r lUikoUn^ff l^uhnraa^bftfithhiuBy wtk 
dcr tlie cliargc of the Court, gave their vefilict inf tM 
ilHbiflitei. u'A 'fiqU) fdtf {t»arfvn'Jlrfililra»<oUfliYidd, 
scAI'AOptbtSiDotirlii f<i *-] ^t*/ ^':iWx:'\'' 'I ' i 

'•;:.ij.!;8 .i'^.."-'l InqA If) v'> ^♦^^ ''^^ ' • * ' • • 
r^;fiMAi0fe£t/i9«dge5'iMiv9DMdrflier4ipM^ raaj 
of lb».CRoH:"'i? ?'i*'* i - '^i' ')'\.oi.i v.- * •• ' • ^' 'f 

' ' f^rbhi this case ft fe'tindfeht' flijft'*fhe"befehffaht dtW 
' as astntt)rlrVrttee W thePliihtifff'ailtl* thdt^it VsS'tih* 
im(J*rstaUi%WftHt fi^^tieif, bW**^jfs tHMiiVc'nbthiWf ftif 
Ji!y ti-b^We:^ If is cqiikWf fclekAhW thA a^cirit accoiiWldf 
for thuj'Tobacc&'At'l*.' (uiidcb vrfetcnde of* ImVing aidlii' 
for tftiit'iJHcc) and afterwards ^dd fot-'felk: By wWch'Wi'^ 
gaified 5^: iireacli hundred t<^cight:'''/* * ' ' \^'] 

Birt'it'i^'aitcimpfcd to be blfbircd fi-bm' thd'sfcite&tWf 
tfiat the I>c«Vrtdai1t was- unable to s^l thd PlaintifTs'To- 
bficcb Pftk' fid much ns l&y.'anJ with a view of d8Kglng| 
Wrt^'sub'sKtut^a onfe 6f \\\H Wri -ITo^shcadis' ^Imt AiJbuhf 
command'^iftt'iH it?ci ' WWfidfit^fchqulriiig, whcthei»lKi?ti' 
1^ wMcl^</rtdb*fcc'df IVStfdIri' ^'cofedttctf bf thfe'b^.' 
flWdatt1?H<^^di^rMid*rfc^^^rd!tt; Vre'^AVtf bfoliiiftrfW, 'iiiif 
i<^l» f1ot»4iiith^ pn^r^olr iffi -'i^eht to 'bttiStt^ a ptirchteeV 
lffen80ir^iivMMi(fV4(ir(vi^g \t\tihb in'tlitfiiowepbf hts prln- 
(;i|)iiMa>put a^) «Adi'W «!io sKte^' (i i^rbit^n CTAU' AeJiJ koO,' 
450-^5? rew'yi/uiiiifiao/ys In tlrtJiirtfswi^dlisc^* tfiesplaili- 
tifF iia^ c(ect€id''fiilt t6 b^ WMd* by tbtti^^Irange'cB the 
T«b?.cco>*tfWoh tlic Defctidaiitirfliia^T^I^tsentatlve'CMa- 



r%ctef > tl^ougbt. fijt to. noaHc \v|tb.liiinse1£ ; and calls jjppa^ *t.P«a J8l V 
l)jifll to.pcc^uBtfor. l^fujl.aiqoun^^ and nOjroOji'c, ofthp.^^"^'^^^ 
TpjbaccQ pp was, fjijtfu^t^ tpifcll, an^.\\lji<;U hfthp sold;' ^^J^^*" 
a^!fl.tbW|hoJpentjtl.i?^.tQ Vj Jaw. ^fl^q ruUjJpr a np^y Kim>i<^r 



y *■'• •'•■ •• .«M 



^^Auc.,. Judge^ CQp|jja.r^It^oemSj<Ji^ the pi^intiflT, be- 
ing indebted, did on the 22nd March ISOB^tdcUvcn to 
the Uefe.pdpt ,tjic Tobajjcq in question* to. b^ by Ijim 
sold, j\n4i the, mpnejf arisirig from Jtho^ale tp^be,a])()licd 
to wards, the discbarge of' h(s.,,debtjs«. In^lhe eutirse of a 
week after that time, the Defendant. attempt^cd, to sell tlio 
Tobacco in the Ac wp of Pctersburff. -The price of To- 
bficco at that timeyon tlie face of the np.ti^^js it is called 
Ctliat is although it hs^d passed insiiection, but the quail- 
ty, un^crvpvn to the purchasers) \vas 185.. No>y had 
Kimble sold the Tobapco for that prjcr, ho blame could 
li£^yp.b,QO^ s^ttach^d to him. But his. own Tobacco hav- 
ifiR been opened and looked at, corooianded a better price* 
He.therefore substituted this in the, room of it, and sold 
it fb^* }'9s. and applied, tlic money towards tj)c discharge" 
of tlu?. Plaintiff's debtp as he had agreod. to do. At what 
timq indeed, does n.ot appear; but thcFC is no complaint 
on .ti^at score* In the month following, .he stated when 
aaked. that he had sold. Mcalor's Tobacco. at IQs. Now, 
as be bad not sold Mealar*s but his own Tobajcco, avow* 
^\j a substitute fqr it, and that for a greaicr, priqe than 
Mealo^*'s would. liayc brought^ and applied th^^ pioney to 
l^ealpr^s use, ho tliprcVy* I think, made Me?^|ov's To- 
bacco bis ewn, and had it fallen in price afterwards, he 
laust have- borne the. ^oss. t*et it be remembered, t)ia(: 
tJ\efc i^jHO. jflIe,^pon,,;ei:proo.f,ofrraud in tJie Defendant. 
Months after this lime, \vhen Mealor^s. debt*? wcrcfpaid 
off,. the Tobacco was sqltl Cor 245. on a cre/lit of four, oiv 
. iiye months, and it js alledgcd that tliQ FlaiiUifT is cnti- 
tjed to the difrerQn<;e between 195. and S4«.' Ilad it soldj 
fjr 4s. onlxKthc.Dcfe,n^ant.ittUfSt Ii^);9 borne the l,uss^ 
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JtKs ISIS. Besides, it is well known that Tobaooo genandlf 

in Jirice, from the time it is itisi^ooted at least for one 
year. From tbis view of flie ease» rather than tlie DA- 
ftndaiit should be oompdied to settle with (he flainti# 
at %^u per cwt the ^fauotiflTshoQld retoni to tiui OMbu 
dut U. per cwt rating the 'fjobacco at ISa. tiid ^ioe it 
bore, when ha substitute^ bis own in the mm of }t, aaA 
.^d it for 19s. 

But it is said % trustee shall not become a porcbaaei^ 
and the cases of {fox v« J^Squkt^iK ^ Bnmm Ch. A^. 40(^ 
ForieM v. lots, fUd. 4S0--^WhidwU v, IfiwretM, S Vb- 
mfijtm* 740, aa4 OMijpftettV. fVatkerf 5. T^i^jnn. 678,) 
' mre r?Ued apoh. This position cann<|t be ijdmtttMl ok* 
cppt under certain limitations* I will esamJKe it, b«| 
vithfMit bfiilievin^' that its solatia is iii'dispeiisabto to % 
decision in the present case, fori can view no otW perr 
foil as ^e real pArchaseri but H. Johnstbiu 

III the casa of Fm v. MiHkroiK the trostse, who piir- 
chaaed, was decreed sAH lb be ii'fhistee, bteausii he was! 
|(nilty of a fraiid in taking an undue advanUge of tbel 
confidence reposed in bifn- l^at case is founded in reSr 
Btm and jbstice^ sM ought to M consi^red good anting 
rify» w]iere a simitar casa shall occun In the case of 
Farbe$ r. Jfefs» no' fraud was alledged against the tma^' 
t(9e ; bi|[t through a misapprehension of his duty, he tikik 
motley to hiinseir at four per cent which tlie testatorluMi 
greeted to be laid of)t at the qiost tiiat could be got fbr 
it; giving as a reason for sti dfoing, tiiat thk testator ha^ 
loaned hlin money opon thosp termS during ^|s lite. If 
appsfired also, that the tmstee was a man of large pro- 
perty. This is a shojrt and certainly a yei^ plain caaa | 
Ibr althoOgh there was no ft'sud slledged in the tnisfee* 
yet he became a gainer, and his catui fus trUitf a looer 
by his condnctf and it matters not whether such conduct 
was induced by fraud or ba|»pened through ignoranos* 
In the case of 1FMcho(4e v. Lararaictf the Chancellor ob* 
mrtts, *^ that it Is not true as a naked posltioot that ^ 
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trMtef) fttntiol buy bi fke efsfm que trusU^ ail4 j^;oM on Jv«s i^tl. 
Ill qimlify ft by dbsftffng, * Aat H w plidn, hi |Mrifit of ^^^^^"^ 
^ufty, md a principle of ch ar Msuionfri^, that lie ^b<^ t^ 
imderfakes to aft fi/r ahothifr, iti any matter/ sfiali wait^ »»»». 
la ttie same oiattfr, Act fbr himself; I'hei-efore, a tru»» 
lee to aen» ahall ii6t gain atiy4rfVaiitagf • by being hltt^ 
self tiie penoa to Iniy ; becanUe h^ is not actmg with 
ttkat waht of ihtxrt^U that tot^l absence bf tenptatidn> 
ithat tfuty iatpoaed npon bUm, Hiat bo aliottM ga(in no pro* 
fit to Himself.^ Ih tlie same ease, bis Lordship observes 
j^at ho doe4 not recollect aOy case, in ^hlcb the mero 
plbatract rule capate to be triM diMrrtetly» Abstracted frott 
the conhMeriitiOn of advantbge/tnkde by the purdiarfng 
tirostee ; for aniess a^vantago'bi nade, the act of par^ 
iAasing wHI never li$ qnesQpned. From these authorl- 
th^ it appears, thai Courts of BqAIfy interfere to do* 
cfam trustees still tol' be trustees, ' where a benefit ac* 
crubs to ibemseiveat and a lOsi to Hk^r ^M qte trust, 
m conSef|Qattce of their faafing become purchasers. 

If tlien, &iqible was tlio porcboser of the Tobacco Hi 
iprstion^ tbot piirchate is 1^ot shaken by /the principles 
on which these cases proltas to have been decided ; be- 
cause bo gained no profit to himself tberd>y, and instead 
of a loss, a heneSi accrued to the .PtaintilT. It remains ^ 
to beieon, what tearing t|ie case of CtompMI v. nTntter, 
win have oh this ca^ In that ca^ tlie master of the 
&olls says, ** there never was o rale that no trustee 
Aould buy,^ but adds, that ^« if they do purchase ionm 
jEite, they purchaiM^' subject to the equity, that if the ersM 
fiu trust come in a reasonable time^ they may call to 
hive the estate resold/' To examine this case- by that 
rule, it must be kept hi view, that Mealor, tlie PlaintMT 
WftB Indebted to Obeek's mtecotors, which debt, as welt 
as tte one due to Kimble, was to be discharged by cho 
proceeds of the sale of the tobacco, lliis sale took place 
on the 1st day of Aprft, ISOd, in conciequenco of which 
tliosb debts were promptly discharged. A month after- 
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Jton 1813. wardsy tlHs (wet ^'<» digploM -bg (he De^ii^Ai^tiO: tl^ 



PlaJBtiflT. j9xqt^pt|,tluit bo said^ lie bad, sold Mealor's tor 
^. l^acco, ^v]|i|en in fact M had* sold his, own.,. ITbis U^i:al^ 
^Sff°^^^' ^eyiatjnn ffpiB truth seems tf>give some uinbragcf lint 
it3)iould<|»je recollccteiU by way of (^xteiiuatioiit.tlmt U^xk 
huf^headfi^ of tobacco^..n[^4p in the same neighbour|iood^ 
ofthesaipe wei{t\tr (af'SO ne|irly«80*, that the, cipciim* 
fltimce makes pq i)[ifferei)ce^) >fhcn oficred for sale on the- 
face- of the Dote^ (tba^i if, vitlioat the -quality; of either 
being knQwnf)ar9 aa .iq.ugJi without, car marks as twp 
iHisMa of wheat/Out of the saine field ; and as far as tliero 
^aa'atiy* diflerenpe- in; * ti»e, prescpt .case^ tlie advantage 
was pn the sid^ of i^p Defendfifit- Bp- that as it may^ 
Mealor^s debt9 .beiog pfii^i \^ r^mainod .satisfied .tw« 
yeai^.and seriet) yy|oi|tfas^ for this suit waj},i)<i|t .broqght 
uatil'the I5tb fifoy<}mber, J1810. Tb^s^. t9.be f^jure, if not- 
made part.of the case ,110^ before thf Cpartf but if it ba 
of any importantly anA does not appeai\9 (and it seeipa 
to \^e so from fhercase la^ citedji) why iqsqr, not this Coiir| 
as w«U sufipose that the PlaiAtiff has. been. guilty of ne- 
glect in not bringing bis suit 10 {Htopet; tij^jc^ ^/a^^it i^ 
more tfian five year? sinqo this transaction took jilaca, 
Under all the circumstances of tbe case94ponnectcd witl^ 
this lap^e of time^ and und^sr a knowledge that hi^ debta 
vere discharged by a sale of bis tobacco^ at 1 9s. per cwt.- 
(a price more than it was ref^^ly w(>rth») J cannot htr 
Ueve tbat the Master of the Boll^i who, laid down tho 
rviCf would'have sustained a bill on Ijc^lf of tlie Piain^. 
tiff, fn case it had been brought before him* 

It appears tlien, that a trustee may be a p^nrchaser, and; 
that his purchase will be protected^ unless. tJiq cestui que 
truit apply .within a reasonable time after the notice, to. 
Iiave a rc-sale. . And according to this tuIc^ if Kimblej 
I^ame the purchaser of Mealor*s tobaccoi by selling 
lHS.o#n in lieu of it, he ought to be protected in the \iw 
cibase^ It is not pretended that tlie. sale was not honest-* 
ly.nMcy. And for a* full price; and it would havebcei^ 
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eqriallr A)i if t8e WtlMlrs tflwfcco fiia'«ceii sold liff Wwi«tf» 

Mbstittiffe and tet Mtfs owh lobac^y fot^ MbaloVs ; it^fol- «. 
k^a thdf 'MeHbVs' tbWabfco'Vas not sold'at all. •'Then »*«**^ 
M4Ubr'8 dcVtft 4^ paid .^itli'KHilible's own money, and • 
Imd M bHiigM<^}< action agaiffst Mealfir for th6 tAmtf 
80 M^ixit^,^ 'Mjikior ' tvould 'U^o deferhled hiitiself by 
pt^tirrg tUe^ttftii^ '6i/' wfrfch IClMbte it^l^ the tobJLcco^ 
ilffd^^MI th^ JMdiP^ 'ioVacico \Vas'^&s:'&t tlie time Kim^ 
Bid oAj^liVtotkWfV^fa ill ; aird ^- if #diild havc'bknsety 
tied. I'hel^^bim If^ve^btentbe^aiik'cf result^ » 
aoaon'hkd bctft^di'^ttgM berorislSLiiiibfe'sold to Clantin, 
and why that circumstance shoold make any* difference 
I tim at a^frTsf 4'''8ee: ' Hadtiot Mealor'a -OcAAs been 
jmld' oflf IM ^y^ w6a^d be'very different i iii ^th^t ba^cf; if 
tobacco had riden in price^' after the time Wfaeh'''Rtm^l6* 
Mght^tofftA^ ^M;'l/6^ou^t4o be iinsitrerabhf fbr sdch 
ri66':'tM» iilMc^^Mt'iiad fallidtivtib'Qu^t t&he ttnd'werabld 
ftiriwhat it <i9Hiaid K^ve Maiigiit .wKeiy he oii^b^'t6 faavd 
MtiWy^if^MUU>tiirWkdb2LCiCO Mi ^^ 6t less ViiMb thati 
the Plaintiff's, and ho had sold it as the Plaintiff's, the 
4ibtt V;«>lffli^[<MIIMfel^^ to foib^V TAe'dhiy offence that 
1 €Mi ;^ lfaoi%|ilfehdiitt iias' been gditty^'cif, is, ^ that h^ 
adlo\M thb'j^lMhtiff-a'^iMier' 'pri<5cr foif^ (H^'toba'cco, or, 
adldit^fenf^Sf^at^^- ^rttkf tMn it ^s WbrtUf for th^ 
h^ «a^t'lM»bef6ngivenV'»Rid I thintiUhbiuH'foi' a new* 



Dickenson "I 

V. I 

Dickenson. J 



Where an absolute deed is made, parol evidence U not admiasible to 
prove that the deed was made under any special trust, and that a 
valuable conuderation was not paid. < 

The bill charged^ that David Dickenson, the elder, in 
like year 1782> conveyed by deed, a slave to Shadrack 



499 CASES IK TCQS IS^MSHfi GOUaT 

Ann IttS- pijCkeoMiv ylFicb 4^ '^ '^ f<^ B'Wi'ilf^ ti» be alio 
^f^""^ 9»l)tte, ^nd i|Ui,4e ^ » TiUjvfiUe.considi^tioa* vliereasf 
^'^f'^ in trath; the deed was milde in trust for tbe benefit i|( 
Darid, and ttiifileriaii agnec^qebt on tbiif^pfrtAif SJiadriGk# 
fbBt the slave sbooUi be eon vigred and ^^iyened- to Dt« 
f id^ or to such pemii as lie aboold at anj t^ftie direct. 
^Jie bUlfuiiber chai*ged thftft no poiidt^i)rfrii<in «;a8 f^dr 
|Uid that the ocu;apIaiiiafit being a judgment ciiedltor of 
t^m% the latliir di^d, iili laiO, ^s^m ^H b» ri|ght ia 
tbe Aaid 8lay« to him | qi pirhicli apeignmeipitf Sbadrectt 
had notice, but nefuaed to give ii|f the profierl|rt insist- 
i^g that h/e wia kii jdMKdttie porc^MUMr ^i^ valiiabfo vm* 
aideratioo. 

The anawi^.. denied th0j(raai> ayerroft ^ taluaUe eoQ« 
aideration to .hav^ heen (laidf and ajkledged that tl|e taia^ 
aaction was aa absolute «ale and |Mir;cliaHe« 

ft 

The onljf quesUoa eulfaiitled to :t|ie deoiaiev of tUi 
Court waa, whether parol evidence wae admieaibl^i t> 
abew tbat the deed wae made Qfider Ihe truatfpeciMift 
tiie^bilk M^ that a vai^abjle conaid^ratioii waa aqt piiib 

. Txrum, Chictf JoatUsOe-^TIf Coatt Imiro laaM iato 
Qie caafs of »aiifh v. frtUiamp (1 Muflu .436,) and 
8tre(^ijar v. ,J^»m/ {fi^ 4490 <>eretqfore d«;itied» and iff 
of ^opinion that tjhin qase ia governed by tbem> and M§ 
consequently} itU not competeiitfur tiie PJaiMttfT logivt 
parol evideooe for eitliep of tha pucyoaea atatvd to thi 
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Miller 1 J^^^ 1813. 

V. 

Spencei's Adoiinistrators. 



Ih an action against an Administrator, he pleads *' no assets, ''^ which 
|>]ea the Jury find to be true, and the PlaintifF signs judg' 
ment ; he then sues out a tcire facia* against the heirs at law, to 
subject the real ealatc of the debtor to the payment of hJsdebt ; 
and pending this sd. fa assets come to the hands of the Adminis* 
trator. The Plaintiff cannot have a 9cire fadaa against the Adjni- 
Uistrator, to subject those assets lo the. payment of his judgment. 
'JFhis process lies oniy oa judgments which are taken quanUo, &c. 

Jud.s^incnte were taken in ISor, against Defendants to 
the full amount of assets then on hand ; ^nd afterwards 
James Greenlee obtained a judgment for £2S0 } and about 
the same time a suit instituted by Defendant's testator^ 
against one Davidson, was dismissed agreeably to a 
compromise made in Hie life time of Defendant's testa- 
tor. At the time of Greenlee's judgment no assets were 
in the hands of the Defondants^ and that fact so found 
by the Jury. Greenlee sued out a sdre facias against 
the heirs at law, to subject the i*eal estate, and that sd* 
fa. being pending, the PJaintiff in this case. Miller^ 
brought his suit; to which the Defendant pleaded-— 
"fully administered, former jud<;meht, &c." And as- 
sets to the amtnmt of £9^ 3s. SiL having come to the 
Defendant's hands, a question arose and was sent to this 
Court, how these assets were to be disposed of: wheth- 
er Greenlee's judgment created any lien upon them, or 
they were to be applied to the payment of the costs in 
the case of Defendant's testator against Davidson, or 
were liable to the recovery of the PlaintiBTin this case* 

Ha£1, JudgCy delivered the opinion of the Court : 

It is clear that Greenlee's judgment is no lien upon 
the assets which have come to the hands of Defendants 
since that judgment was obtained. It ^aould be diffiruU 
to devise ai process by which they could be reached ; for 
Areeolee, after the plea of ** fully administei'ed"^ was 
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Jo 1813. round against hiin» naade his election to proceed against 
^"'^'^^p^ the real estate, by signing judgment and suing out a scL 
1 v. ' fa* against the heirs at law» agreeably to the directions 
Spencer. „f ^hc act of 1784, ch. 1 1. Had Grecnlec intended to 
rely upon assets to be i*eceived by tlie Derendnnts, sub- 
sequent to the time of obtaining ^is judgment, he ought 
to have taken a judgment quando acddenint ; in which 
case a scL fa. might have issued conformably thereto, 
that would have reached the assets in question, (6 Tamt 
R. 1 , 2 — 8aunder*s Rep. 2 1 7.) Bnt no such process cnn 
issue from the judgment as it stands. This judgment 
then cannot stand in the way of the PiaintiflT. 

As to the costs due upon the dismission of the suit 
against Davidson, they must be considered as a debt 
due bv the Defen/iant's testator, because that dismission 
took place in consequence of an agreement by him made^ 
and the Defendants only actod in conformity with the 
agreements They are, therefore, entitled to retain to 
the amount of their coSts, although an execution -may 
ha\e issncd against them for the costs, before the assets, 
came to hand, and the Sheriff may have returned on that 
execution, ni/^Za iro7ia. Yet the party^ interested in that 
execution, is not precluded fi*om suing another execution 
at a subsequent time. The assets in question must there- 
fore be applied, in the first place, to the payment of 
these costs ; and in the second place, to the satisfaction? 
a^ far as they will go, of the Plaintiff's judgment. 



/ 
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Tlic Heirs of Reding. 



fnAiloaiesofej^tment, vhether the consent rule be general or 
special, the lessor o^ie PlkinttfT U bound to prove the Defendant 
in possession of the prcVniscs which he seeks to recover. 

Tf the Defendant neither cbims the land nor has the possession of it, 
he may enter a disclaimer when called upon to plead. And if he 
be unable to decide, upon a view of the declaration, whether he 
be in possession of the lands claimed by tlie Plaintiff, be may enter 
into the common rule, and also have leave to disclaim, ii' he should 
afterwards discover, upon a survey, that he oug'ht so to do. 

I'he onljr qae&tioti submitted td the Cout*t in tliis case 
was^ Mliether tlie lessor of the PlaintiiTIn ejectment is 
bound to prove the defendant in possession of the pre- 
mises which he seeks to recover, although the Defendant 
has entered Into the common consent rule to coriFess 
lease, entry and ouster. 

Benbebsok, Judge, delivered thebpinion of the Court: 

The operation of the consent rule raises the doubt in 
this case ; for, very clearly without it, the Plaintiff would \ 
be bound to prove the ouster, as a materilll allegation in 
his declaration. It becomes, therefore, necessary to 
examine the extent of tlie admissions made by the tenant, 
by entering into tlie rule. The confession has never 
been deemed to acknowledge that which* is the substance 
(4* the action ; as wiien the Plaintiff's entry is necessary 
to complete his title, as an entry to avoid a fine or tlie 
like ; there an actual entry must be shewn. The ouster 
conFesses an expulsion from some lands, but whether 
tbcy are the lands mentioned in the declaration, or those 
which are in tlie JOefendant's possession, creates the dif- 
ficulty. 

Taking the whole record' together, it wmild seem that 
they are the latter. The Plaintiff, either by name or 
boundary, gives a description in his declaration of the 
lands sued for. This declaration he causes to be sciTeil 
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Albeitsoii 

^ « 
« • 

Beding. 



/ 



joK* 1813. oh tlie tenant in possession ; for none bat the tenant or 
his landlord can be made Defendant This is^ in sub- 
stance, saying ^o the tenantf that yon are in possession 
of the lands described in the declaration ; that whatever 
description I may have given of theni^ either by name or 
boundary, Ihey. are the same lands that you possess. On 
TV'hicli the tenant confesses that he ousted the PlaintiflTfrom 
tiie lands, and relies on his title as a justification. Should 
it appear at the trial, that the Defendant's possession 
did not interfere with the PiaintiflT's claim, it is but just 
that the mischief should be borne by the PlaintiflT, wh« 
bas misled the Defendant, rather than by tlie Defendant, 
yisho has trusted to the Plaintiff's assertion. * Should it 
t)e otherwise, yet the Defendant would be compelled to de- 
cide at bis peril, whether the lands described in the de- 
claration a^e tliose possessed by him, althou^i he is told 
so by the Plaintiff; and this tQ<>, where tlie Plaintiff 
describes by artificial boundaries, the beginnin;; and ex- 
tent of which may be entirely unknown to the Defend, 
ant* The practice of disclaimer shows tlie diflh:ttlties to 
which the Defendant was driven ; but this carried the 
remedy t(»o far. By this means, an action commenced 
on pro|ier grounds would be defeated, by disclaiming the 
very lands which were the cause principally of the suit, 
and defending as to others to which bis title was good. 
Or if the Plaintiff, aftcp the disclaimer, should dismiss 
his suit, he must pay the Defendant his coste. WhereiiSy 
if tlie tenant liad declined to det'end* there would be no 
costs due to the casual ejector, but only the Plaintiff's 
own costs to be paid. Nor can the Court so regulate the 
disclaimer as not to produce this inquiry, as some have 
alledged, by jircventing the Defendant from disclaiming 
lands which he had possessed ;4^ir the Court has no pro<» 
per mode of ascertaining this fact ; and to settle this 
preliminary point, if it had, would increase litigation 
and delay,- and incur unnecessary expense. A contrlfry 
practice wpuld also enable two designing men more ea- 
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MbertsoH 

r. 
Reding', 



illy to convert the action of ejcrtment to the means of J^« i^lS 
gettinf: poftseflsion of famls^ without making the actual 
tenant a Di'femlant or apprising hint- of the suit. For 
these reasons we think, in all cases, whether the consent 
rule be genei*al or special, the Plaintiff is bound to prove 
the possession of the Defendant. In the case in 7 Term 
Bep. SS7, the question was fully considered, and the una* 
nimous opinion of the Court given of the law,* a6 here 
laid down. The case in WiUson^ 220, is also an autho* 
rity, although in that case the landlord defended, for ho 
certainly was placed in his tenant's situation. 



Tatlor, Chief-Justice, contra. — With the utmost res- 
pect for the opinion of my bi'ethi*en, I cannot consent. to 
innovate upon a long established rule of practice, with- 
out being convinced that it is inconvenient or misrhie-"' 
vous in the observance ; but I have never had occasion 
to remark, that the present mode of practice in this 
State was productive of any ill effect. That the prac- 
tice should be different in England, I readily admit; 
because the custom thereof dra>\ing declarations in very 
general terms, is not calculated to apprise the Defendant^ 
of the particular lands demanded. As the Judges in 
that country observe, the declaration communicates but 
little intelligence to the Defendant, if he happen tn be 
in possession of any land falling within the Declaration 
he-nHist defend in order tb preserve his own rights. In 
the very case cited from 7 Term Rep. S27, the declara- 
tion was for ^0 acres of land, 20 acres of meado\% , and 20 
acres of pasture, within a certain parish, so that if the De- 
fendant had any land of that description within the parish, 
lie must defend, in order to preserve it. But the custom here 
of describing with liberal exactness, the boundaries of tlie / 
land claimed, leaves nothing for the Defendant to doubt 
about ; or, if he should doubt, a survey may be had to 
]oOh*m him,' wliether he claims the land sued for. If he 
tB satisfied at the first view of the declaration^ that ho 
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^uvs 1813. neidier possesses tberlaud, nor claims a right to it» \m 
may enter a disclaimer, when called M|ion to plead. If 
he is unable to decide* u{M)n reading the declaration, he 
mayentoi* into the common rule, and also have leave to 
disclaim, if he should afterwards discover^ upon a sur- 
vey, that he ought to do so. It has appeai*ed to me that 
Defemlants wci*e perfectly protected, by tiie practice of 
disclaimers, and that no injury could arise to eitlier 
party, under the disposition constantly manifested by 
the Courts^ to consider the fictions of ejectoient as with- 
in their coi|troi» and unfettered, by any technical strict- 
ness that would frustrate the equitable purpose of bring- 
ing forward the real right and title of the parties. If 
by any fraudulent connivance between two persons, a 
|liird were turned out of possession, I apprehend, be 
would be reinstated instantly upon tbe Court's being 
apprised of such an abuse of the process of the law. My 
brother Lookb, directs me to signify his unwillingness 
to alter tlie prac^ce ; but as a majority of tbe Court 
(}iink differently, tbe rule for a new trial is discharged. 



r. ^ From Martita. 

John Cooper. J 

To an Action of debt on a bond, tbe Befbndant pleaded that it vae 
given for an iUegnd aniHtkraiion ; and on the trial ofiered to pcore 
that the bond was given in consideration of compounding a prose- 
cution for a felony. The evidence rejected, because the plea was 
too indefinite to apprise the Plaintifr of the particular illegal conn-- 
der3tiov, intended to be relied upon. 

But upon an afHdarit^ filed, that the Defendant had inttmeltd hii 
counsel to defend tiie suit upon the.ground that the bond waagtv- 
en for compounding a felonj', leave was given to the Defendsint tO 
amend liis pleas and set forth this special matter. 

This was an action of debt on a aealed instrument. 
The Pefendant pleaded <^ that it was given for an U^gat 
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dniBideraium.^ On the trial, the Derendant wished to JwrtiWS, 
^re evidence, that the bond was given in consideration ^^^''^^ 
or conipounding a prosecution Tor a raive. This* was op- «. 
posed on the ground, that the Defendant's plea was not Cooler, 
sufficiently special for such evidence to be received. This 
point was rescued by the Court. The Defendant oh* 
tained a rule on the Plaintiff to shew cause, why he 
should not be |)erniittcd to add a special plea, upon an 
affidavit made by him, that he had instructed his coun* 
sel in the county court, to defend the suit on the ground 
that the bond was given to compound a felony. 

Two questions were sent to tliis Court : Ist. Wheth- 
er the defendant could give evidence of compounding a 
* prosecution for a rape, under the plea of '< illegal consi- 
deration:*^ and 2d. Whether upon the affidavit filed, the 
Defendant should be permitted to add a special plea^ 
and if sOy upon what terms. 

TATI.0B9 Chief-Justice^ delivered the opinion of'thf 
Court ; 

The memorandum of ^^ illegal consideration,'' made 
on the docket, is entirely too indefinite to apprise the 
Plaintiff of the point on which Defendant actually re- 
lied. Of the numberless illegal considerations for which 
a bond may be given, it would be higii]y unreasonable 
to exi^ecty that in every instance, the Plaintiff should 
understand that one precisely, which the Defendant in* 
tended to urge, when he entered his jdea. But having 
guessed rightly, and summoned witnesses to explain the 
intended defence, what should prevent the Defe^idant 
from afterwards shifting his ground, and setting up some 
other objection to the bond, which the Plaintiff may be 
altogether unprepared to repel i But upon looking into 
the affidavit filed in the case, the Court are of opiniou 
that the Defendant ought to have leave to amend the 
l^lea ; and as he instructed his counsel ia due seaaen^ 
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jinix 1813* what was thft nature of liis defence, tjie jtintice of 4be 
cause seems to require that the amendment should be 
made without costs. 



Page 



mcr. J 



Page 

r, 

Farmer. 

/ 

In an action of debt on a penal statue, thp writ called ilpon the De- 
fendant " to render to the Plaintiff the sum of fifty pounds, •• due 
under an act of the General Assembly to him, and which from him 
he unjustly detains, to his damage, &c.'' Held that this writ is 
substantially in the tlebet and detinet. 

This was an action of debt on a penal statute^ and af'* 
ter \enlict9 it was moved in arrest of judgment, that the 
writ was not in the debet and detinet f but in the detinet 
only. The writ called upon Farmer to answer Page of a 
plea '* that he i*ender to him the sum of fifty jM)unds» dua 
under an act of tJie Grencral Assembly to him, and which 
from him he unjustly detains to his damage, &c/' The 
Plaintiff contended tliat the Court must necessarily ad* 
judge from the phraseology of the writ* that tbe action 
was in the debet and detinetf and was therefore such an 
action as the defendant contended should be brought; 
and it was submitted to this Court, whether this writ 
was in the debet and detinetf or detinet only. 

Taylor, Chief Justice, delivered the opinion of the 
Court : 

It is not deemed necessary to drrlde the question, 
whether a vicious writ can be takeu advantage of after 

verdict; or whether the statutes o{ jeofails extend to ac- 
tions ui)on |>enal statutes. The construction of this WTit, 
which presents itself to the Court as the just antyieces- 
sary one, and derived from the unavoidable import of 
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the wordsf renders it a writ in the debet and detineL J«?" 1813. 
Though not precisely In the form that the usage of the ^^^^"^"^^"^ 
law has annexed to duch process, yet the words in which v, 
it is expressed will not, without a strained interprcta- .^^a^^o^^ 
tion, convey a meaning sulistantially diflcrent. The De- 
fendant is called upon to answer to the Plaintiff, ** that 
he render to him ^50, due under an act of Assembly to 
him, and which the Defendant detains from liim.*' It is 
due to the Plaintiff, under or by virtue of the act of As- 
sembly, and the Defendant cannot detain it unjustly, un- 
less it is due from him. If A call on B to demand pay- 
ment of a sum of money, which the former states to be 
due to bim by bond, the amount of whicli he charges the 
latter with detaining from him, B cannot doubt tliat the 
meaning of A is, to chargp him with owing as well as 
detaining the money. Whether the writ uses tlie verb 
ill the present tense, or substitutes for it the past parti- 
ciple, tlie charge of owing and detaining is in substancfj 
equally made out. The general isisue then is, nil debet, 
to which the verdict of the jury is i*esponsive, by.its find- 
ing that the Defendan|t docs owe. Let the reasons in 
arrest be overruled* 



Strong and otjiers 
r. 
Glasgow and others 



] 



A, agrees with B at a Sheriff's sale, to bid off the property aolJ, for 
B. He hids it off, and takes a conveyance to himself, and tlicn re- 
fuses to conrcy to B. As B is not privy to the conveyance, he is 
not bound by it ; and he may produce parol evidence to prove the 
agreement between A and himself. 

The bill charged, that William Sheppanl, the father qf 

the complainant, being considerably indebted, with a 

view to make payment, came to an agreement w itii B. 

Sheppard, to convey to him a tract of land j for which B. 

VOL. 11. 37 
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juxB 1813. $heppan1 was to convey to W, Shoppard two other 

^"^^^^^^ tractSf of inferior value by d6800 ; tu satisry wli^cli dif» 

^, rereiice, B. Sheppapd wan to pay off all the deltts, antl 

^^^'^' indemnify W, Sheppard from tliero. That soon after 

tlie af^reement, W. Sheppard diefl, and one of his credit 

tors obtained judgment and took out execution, which 

M^as levied on his slaves; and at tiie sale, B. Sheppardf 

intending to iierfornii his agreement^ bid off twelve slaveif 

i|t ^iSSf for the benefit of the complainants ; that he took 

An absolute hill of ^ale from tlie Sheriff to himself, bui 

that the purchase was really m'ade in trust and for the 

benefit of the complainants. And the case was sent to 

thjs Court upon the questionj| whether parol evidence 

could be received to prove the agrcementj| and set up the* 

trust for the c^nplainants^ Atndf 

By the Court.— This case is not influenced by the 
principles that decided tlie case of Streator v. Jone^, (t 
Murph. 449.) The complainants allege, that the De« 
fbndant, B. Sheppard, contrary to the agreement lie had 
entered into, whicii was to purchase the property for ths 
complainants, took an absolute deed to himself; They 
WTie not privy to that deed, and of course not bound by 
it. They arc theiTtbre at lil^erty to produce parol evi- 
dence to establish the original contract. 
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John Atkinson ") ^vn 1813. 

t. > From Jolmsfon. 

JTolin Farmer and others* 



Ji party has no remedy to recover a debt onCe sUed for, the execution 
on which has been returned « satisfied." 

I^irchaser at Sher.tt's Sale. — At a Sheriff's sale there is no w.^rranty 
of title, independent o- the act of IBOT) ch. 4-. tl^hoever, there* 
ibre, purchases, runs the risk of a bad title. 

Vo num can be compelled to becexne debtor to another, except in 
the case of a protested bill of exchange paid for the honor of the ^ 
drawer ; if, therefore, at a Sheriff's sale, the Plaintiff in the exe- 
cution purchase the property, and the title prove bad, the law 
Raises no assumpsit in the debtor or Defendant n execution to make 
good to the purchaser the sum lost -by such purchase. s 

Executor and Administrator. — if an Administrator has delivered over 
tlie property to the next of kin, or ba^ delivered part and wasted 
part, so as not to be able to pay the debt, the property may be fol- 
lowed into tlie hands of the next of kin, althoiigli the Administra- 
tor has wasted more of the assets than the debt amounts to. 

But where, in the settlement of an Administrator's accounts, a certain 
sum is leil in bis hands to pay a debt, as to the next of kin, that 
debt is paid ; the creditor must look to the Administrator and his 
securities. But the securities are not liable if suit has bee- > brought 
l»y the credit9r against the Admmistrator for this debt, and at the 
Sheriff 's sale such creditor has purchased tlie property sold, by 
reason of which the execution is returned « satisfied •" although 
the creditor may afterwards lose the property by reason of a supe^- 
rior title. 

This bill was filed against the ailniinistrator and dis- 
tributees of the estate nt' William Farmer^ deceased^ 
charging;, that William Farmer being indebted to Jolin^ 
Atkinson upon bond, died intestate, and administration 
of his estate was granted to Benjamin Farmer, who wa9 
sued by Atkinson, and judgment recovered. Execution 
issued against the goods of the intestate in tlie bands of 
his administrator. Pending the suit, the administrator 
delivered to the next of kin, who were the Defendants in 
this case, their several siiares of the iotestate's estate ; 
nevertheless, the Sheriff seized and sold some of the no* 
groes delivered over to the Defendants, and complain* 
Mt became the purcliaser ^t the price of iT}Of and took 
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juxr. 18X3. the AdniiniRtrator*s bond for tlie balance of the debt ; in 
^'^'"^'^^^ cntiscqucnce of wliicb) t lie Slieriff returned he execution 
^, "satisfied." Not long artcrw;ii*ds, the distributees, to 
^**'^**'' 'whom tl»e said negroes h.<«l been delivered, got posses- 
sion of ithem, and complainant being advised that ha 
could not recover tlieni, as tiie title did nut pass to him 
by the sale, and his remedy at law being gone for his 
dcbty he charged that other property had been sold bjr 
the Adininistrsitor, tlic proceeds of mIucIi had not been 
exhausted by the payment of tlie intestate's debts, aud 
prayed for an acciiunt of this sale, and for payment to 
himself of any residue (hat might be in the Administra- 
tor's hands ; and as to the next of kin, he prayed that 
they might be decreed to pay the balance of his debt, in 
consideration of Ihetr being in possession of the estate 
of their intestate. 

The distributees pleaded, that in tlie settlement of the 
Administration accounts of the estate of William Far- 
mer, deceased, the Administrator had been credited with 
the amount of the comp!ainant*s judgment at law against 
htm, and that t|to residue only of their intestate's estate 

I had been distributed amtmg tliem, (costs and charges 

deducted.) And some of the. distributees, in their an- 
swer insisted, that by the finding of the Jury it appear- 
ed, that when complainant recovered his judgment against 
tl»e Administrator, there were assets sutBcient in the 
Administrator's hands to discharge said judgment, and' 
that he gave security for his Administration ; that C(»m* 
» pluiiiant's remedy, if he wei*e entitled to any, w as against 
the Administrator and his securities. 

The Court of Equity for Johnston county, upon hear- 
ing the bill, answers, pleas, &c« decreed, that the De- 
fendants should pay to complainant £2Sl 194. 4d« and 
tfiat eacli party should pay his own costs. From this 
decree the Defendants appealefl to this Court. The casa 
was argued by D. Cameron and GastaUf for the complain- 
sRit» and by StawM and Browne, for the Defendants. 
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The complainants relied upon 1 Eq. Ca. Abt. 237, Pte. ^^^ 1813 
15 : and the Defendants updn 3 Atk. 9\, 406. 3 P, Wms 
98, S3Z. • 



Atkinson 
Parmer. 



Haxi.9 Judge, delivered the opinion of the Conrt : 

It 'may be well doubted whether the complainant has 
any remedy to recover this debt, since tlie execution has 
been returned " satisfied." When projicrty is sold under 
execution, whether i*eal or personal, there is no warranty 
of title either express or implied attached to such sale, 
independent of the act of 1807, ch. 4. There is no com* 
pulsion on any one to purchase ; but he who pleases to 
purchase, incurs the risk of puvchasing a bad title. If a 
stranger had purchased in tlie present instance, could he 
have recovered his money back upon finding he had pur-, 
chased a bad title? Andean it make any difference that 
the purchaser was the Plaintiff in the execution ? He 
bad the liberty of bidding, but when he purchased ho 
stood in ttic same situation with a stranger. He was 
creditor and purchaser both ; in which of these capacities 
does he come into t!ie Court \ As creditor, it is said. 
Suppose, then, that a stranger had purchased and paid 
the money through the Sheriff to the Plaintiff, the Plain*, 
tiff would have no claim either at law or in equity ; hift 
claim would be satisfied, and he would rest satisfied, but 
the purchaser would not; and it is in that character that 
the com])lainant now stands in this Court. 

It seems to be an established principle, that no man 
shall be compelled to become the debtor of another, ex- 
cept in cases of bills of exchange, paid when protested, 
for the honor of the drawer, (I Term 20. 1 JJ. BL 83, 
91. 3 Esp> Rep. 1 12 ;) hnd cases of implied assumpsits do 
not contradict the rule. If one person pay the debt of 
another, merely because he chooses to do it, he cannot 
recover the amount so paid from the debtor. Nor is the 
case different, if he v«)luntarily purchase a bad title at a 
Sheriff's salei and thereby dlschargca it. The law In 
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juKT 1813. gqcli case will not imply an assumpsit. Tlierc is no prf- 
vity or contract between the parties. I*«)r these reasons* 
t!ie complainant is not entitled to the relief he asks* 

But if complainant be entitled to recover^ who ought 
to pay the debt? In common cases the Administrator 
ought to pay; but if he has delivered the prnjuTt/ over 
to tlie next of kin, or if, as in tiie present case« he has 
delivered over ])art and wasted ])art« so as not to be abl^ 
to pay the debt, the property may be followed into the 
hands of the next of kin, although the administrator has 
lasted more of tiie assets than the debts amount to. 
But in the present case, the Administrator stands u[ion 
Tory different grounds. lie had a demand at law^ and 
at law that demand lias been satisfied* and he comes into 
the Court to ask a favor. The equity of his recjuest must 
be examined, as well as' the equ.ty of the Defendant*s 
objections. What are they ? They state that this amount 
was paid to, or left in> the hands of tiie Administrator, 
for tiie {Hirpose of paying tiiis debt. As to them, then, 
it is paid; the Administrator was the proper person to 
receive it from them, and they have fully paid it, al- 
though the complainant never i-eceived it. We arc then 
Jed to inquire who was in Hiult? and the answer is, the 
Administrator, and he is insohvent. The next question is^ 
Ought not his securities to pay it? They undertoook for 
Ills faithful administration of the estate, in which he has 
failed, and of course it would seem that they are answer- 
able. But it is said that they are exonerated at law, ami 
that equity wilt onerate them. Admitting that to be tlic 
case, it has been brought about by tiie conduct of the 
complainant himself, by bidding at t!io SherifT^s sale» 
and having his execution returned ** satisfied.*' And if 
he by that means has put it out of his power to receive 
his debt from tliero, others ought ^lot'to be liable on that 
account. The Defendants have equal equity with the 
complainant, and this Court can give no relief. The 
hill must be dismissed. 
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^ary Spai^lit, Executrix of the UsCi 
WiJluf Richard D. Spaight^ deceased, ( p 

The heirs of Thomas Wade- J 



om Crayeiu 



Heirs. The act of ir84» ch. 11, sec* 2, directs what judgment shaU 
be entered against heirs who have lands by desceat, although they 
omit or refuse to point out the land descended ; it also authorises 
a icL/tt' to the heirs, and upon judgment g^vos execution «* against 
t^e real estate of the deceased debtor in the hands of such heirs, 
&c. 

The act of irS9, ch. 39, sec. 3, enacts, that when heirs or devisees 
are liable by reason of land descended or devised, and sell the laud 
before action brought or process sued out against them, they shalt 
answer the debt to the value of ^e land sold. 

Under these acta, if the lands have been bona fide sold b^6re the «c/. 
fa. issues, to satisfy a debt of tlie ancestor under a prior lien, they 
of course are not liable. If sold to satisfy the heir's own debt, un^ 
der the spirit of the act of 1789, the heir is personally liable a3 Vt 
he himself had sold tliem, but the land is not. 

If the lands have l^eea fraudulently sold before td^fa^ $nd are nqt iu 
point of fact in the hands of the heir qt devisee, such lands are stUl 
liable to the dem ands of creditors. 

l^hen execution issues, PlaintifT proceeds at his peril {he cansel}-all 
lands descended or devised, unless they have legally passed into 
Other hands. 

At March terin» 1792, of N^wbern Superior Courts 
tlie Plaintiff's testator recovet*ed against Thomas Wade 
i|nd Holdcn Wade, executors of Thomas Wade the cK 
4er,.^S00O for debt, and M 10$. 6(|. for costs; but tho 
plea of ** fully administered/* was found for the Defend? 
anta* The Plaintiff's testator then su^d out a scire fadai 
against William Wade, Judith Wade, PoUy Wade, Sal- 
ly Wadcy Thomas Vinin^ and Polly his wife,- Joshu^ 
Prout and Sarah his wifip, heir^, devisees and terre /«<- 
nant^f suggesting that Thomas Wade, the elder, died 
seised of a large real estate, sufficient to satisfy the said 
debt and costs, which was devised by him, to Thomas 
Wade, the ypungcr, Holden Wade, Polly, the wife of 
Thon^ip Vining, and Sarah, the wife of Joshua Pront| 
and that Thomas Wad^^ the younger^ was dead, and the 




»96 CASES IN THE SUPREME COURT 

* 

ju.vilSlS. estate devised to him had descended upon liis heirs at 
law, the said William and Judith ; and tliat Holden Wad6 
\^'as atso dead, and that the estate devised to him had de- 
scended u[Mm his heirs at law, the said Polly and Sally ; 
and pi*a}ing judgment of execution Tor the said debt and 
costs, n.erainst the real estate to them devised and descend'^ 
ed as aforesaid. 

U|)on the due return of this process, William Wade, 
Judith Wade, Sally Wade and Polly Wade, appearefl by 
their guardian, and pleaded several pleas« but afterwards 
withdrew themf and judgment was entered against them, 
as well as Thomas Yining* and wife, by' default; but 
upon condition that said William, Judith, Fully and Sal- 
ly, should not be liable for any estate which had come 
or should come to them, other than such as should be de* 
rived by devise or descent from Thomas Wade tbe el*^ 
der, or Thomas the younger; or Holden. 

Joshua Front ap|)eared for himself and wife, as devi« 
sees of Thomas Wade the elder, and pleaded, ^* nothing 
hij devise on tlie day of the set. fa.pnrduised.^^ The Plain- 
tiff's testator implied, ** that lands were devised to Sa- 
rah by Thomas Wade tlie elder;'' upon which issue was 
joined by dem'urrcr. 

The said Joshua Prout also pleaded as ierre teriant, 
that the lands of which he was in possession, not men- 
tioned in the devise to Sarah his wife, were never bound 
by any judgment against Thomas Wade, the devisor; 
ft. upon which issue was joined by demurrer. 

Tlie death of the Plaintiff's testator had been suggest- 
ed, and the FTaintiff duly admitted to revive and prose^ 
cute. And upon this state of the pleadings and facts, the 
cast was submitted to this Court* 

Haix» Judge, delivered tlie opinion of the Court : 

The proper judgment to be entered against heirs, un- 
der Xhv ct of 1784, ch. 11, sec. 2, is against the lands 
descended in the bands of the heii*s, although tbey re^ 
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fuse or omit to point out the lands that liave descended, ^^m ^^i^* 
Tb^act directs a <d. /a. to issue against the heirs, to ^"^^^^^ 
shew cause why execution should not issue against the r. 
real estate of the deceased debtor, and then declares, '^^<^*' 
that '< if judgment shall pass against; the heirs or devi- 
sees, or Any of theni, execution shall and may issue 
against the rear estate of the deceased debtor in the hands 
of such heirs, &c.** The act of 1789, ch. 39, sec. 3, de- ^ 

dares, that '^ where an lieir or devisee shall be liable to 
pay the debt of an ancestor or testator^ and shall sell, 
alien, or make over the land which makes them liable to 
such debt, before action brought or process sued out 
against them, siich heir or devisee shall be answerable 
or such debt to the value orsuch land so sold , &c." Under 
tliis act, where it appears that the lands have been hona 
fide sold by the heir or devisee^ before 8ci.fa. sued out> 
the debt for iVhich the land would have been otherwise 
liable, becomes their own debt, and judgment must be 
entered against them» as if sued at common law, and they 
had omitted to point out the lands descended. Utvdcr 
these two acts, the lands descended or devised, are lia- 
ble to the demands of creditors, except when bona Jide 
sold, in which case, the heir or devisee Is liable in propria 
persona, fbr the amount of such sales. No mischief can 
arise from such a construction : all lands will be liable 
under such judgment, that ought of right to go in dis* 
change of an honest debt, due by the ancestor or testator. 
If they have been banaJUe sold before the eci.f(u issued, 
tliey are not liable; if fraudulently sold, and in point ot 
factt tiot in the hands of the heir or devisee, they are stilf 
liable to the demands of creditors* If they have been 
sold to satisfy another debt of the ancestor under a prior 
lien, they of course a^ not liable ; nor would they be^ if 
bonaJiiU sold to satisfy the debt of the heir or devisee ; 
in which case the heir 6r devisee, under the spirit of the 
act of 1789, is as if he himself had aliened them. Such 
judgments will not afitet the rights of third persons not par- 
VOL. IL 38 
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ji7X£ 1813. ties to them. When executions issue on tbcm^ Plaintiflk 
must) at their perU» ^11 such.land3 as arc tiabte to tileir 
demands ; and all lands which have, deseended^ or lia%'«. 
Stewart. ^^^^ devised, ai-e so liable, Mnlesa tbey kffve IcgaJly pus* 
sed into other hands. Tiie plea states, that the Defend- 
ant had noticing bj descent at tlie^ tine .the sci. /a. issiied* 
If lie ever-had any lands by dcsccnt^r devise, it has not. 
been shewn cither by him or th^ Plaintiff* what lias be- 
come of them» so as to mat^e it necessary to render judg<- 
mcnt accordingly; to give judgment against the heir?, 
for instance, in case of alienation by him., The Plaintiff 
replies, that lands had been devised, which is admitted 
by the pica ^ if so, he is entitled to jadgment and execu- 
tion against them. 



^fmt 



Nelson 
"v. V From Guilford. 

Stewart.* 
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Cattle. Undar the act of 1777, ch. 23, regulASting the mdde of 
proceedia^ 1^}" warrant for the recqveiy of^fimtges occasioiwed .^y 
the inroads of horses, cattle, hogs^ &c..the repoxt of the Justice 
aiid freeholders directed by the act to examine tjic state of Phiin- 

tiff's fences is final and conclusive on the parties. 

• ; . . . 

This case commencecl by a Warrant issued by a Justice 
of tlic Peace, under the act of 1777, ch. 32, which de^ 
dares, ** that uf)ofi complaint mado by any perstori to 
any Justice of the Peace of the county, of any trespass or 
damages done by horses, cattle or hogs, it shall and may 
be lawful for such Justice, and be is hereby required and 
authorised to cause to be summoned two freeholders, In- 
diflferently chosen, who, together with himself, shall view 
and examine on oath, wliether the complainant's fence 
be sufliclcnt or not, and what damage he has sustained 
by iTason of the trcsj^ss, and tcrtiCy the same mder 



Stewart. 
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tbeir hands and seals. And if if shall appear tliat the Jvirc I813. 
saMI fence be suflicient, (five feet high,) then the owner of ^"tTP**^ 
sach horses, cattle^ or hogs, shall make full satisfaction r. 
for tlie trespasB'or damages to the party injured, to be 
rocoTered t>ef6re «ny jurisdiction having cognizance 
tliercof* But if it shall appear that the said fence is in* 
saftcient, then tlie owner of such horses, cattle or hogs, 
shall not be liable to make satisfaction for such injury 
or damages as aforesaid." The Defendant had noticexif 
the proceedings of the freeholders in sufficient time to 
make his defence; and the question submitted to this 
Court wasy whether in the taxation of costs, the Plaintiff 
should be allowed for the attendance of sundry witnesses, 
whom he summoned to prove the truth of Ihe report 
made by the justice and freeholders. 

TATLORt Chief Justice, delivered the opinion of the 
Court: 

' Tlie question submitted involves anotlier, to wit, wheth- 
er the report of tlie Justice and freeholders be conclusive 
upon the parties. A majority of the Court think that it 
is. The Legislature have thought proper to confide a 
portion of judicial [lower to the Justice and two free- 
holders, and their judgment like that of any other tri^ 
bunal, must be conclusive whilst it remains U\ force. 
Tliough notice is not directed by the act to be given to 
the Defendant, yet it >vas done in the present case, and 
he had a full opportunity of cross-examining the wit- 
nesses, and adducing testimony in his owji behalf. And 
if after all, manifest injustice had been done to him, he 
could not have put the case in a course of revision in a 
superior tribunal. This Court is not at liberty to en- 
ter into an examination of the justice or injustice of the 
decision, unless it come before them in a regular .way. 
They will take care tliat the persons who act do not ex- 
ceed the jurisdiction enl rusted to them, but while they 
keep within that, their determination is binding upon 
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Jims 1813. the parties to it. On the legislative policy of erectiag 
particular tribunals there nfay. exist a variety of opinioWf 
and if called upon to declare our own, we should not he* 
sitate (o express a wisht that the present law^ partica- 
larly, might undergo a revision, sioce it derogates so 
much from the common law mode of f rocecdiug, that 
tJie powers exercised under it may have the moat injuri- 
ous operation. But as it is a law we are bound by Itf 
and a majority of the Court are of opinion ttiat the Plain- 
tiff ought to pay for tlie witnesses summoned by biOy 
for the purpose of supporting the certificate of the Jus- 
tice and freeholders. 

-«. - ♦ 

Qaxi^ Judge^ contra. — If the report of the Justice tnd 
freeholders be conclusive, it was unnecessary for the 
^Plaintiff to summon witnesses and he ought to pay them. 
But I think the report is not entitled to so much credit^ 
nor do I think there ought to be a trial de novo. Thereport 
bhould be considered so conclusive as to establish a de- 
mandf and put the Derehdaut to impeach it, and show that 
it was impro])erIy made. It should be considered as onlf 
prima facie evidence of fi demand. If It were consider- 
ed as conclusive, the Defendant would be deprived of bis 
property without the semblance of a trial by jury. It is 
true, if the party fail to pay the damages^ the remedy 
IDUst be by suit or warrant. But what will that av^il hioi 
if he bo not iierniitted to examine tiie report, and shew 
it to be irregular and unjust ? If the Legislature bad in- 
tended it' to be conclusive, they might as well have di- 
l^cted the Justice to issue execution for the damafes. 
One thing alone satisfies my mind on this subject, the 
law points out no Way by which :the Defendant can ap- 
peal ; and to say that the report shall not be impeachedf 
is to say that the parties shall be bound by the decision 
of the Justice and freeholders,' witliout an opportunity of 
having a rehearing before a Court and Jury* I^ tb^r 
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Cwre tbitik, the PlaintifT ought to recover the costs in Jm 1813, 
question^ and thai the Defendant's notion sboidd be over- 
ruled. 



ChaUuHB 



ArtburXhatham 
Lucy Boykin. 



I From Northampton. 



Ex'r fe Adm'r. To a tci, Ja> upon » reftincUngf bond. Defendant 

pleaded that the debt recovered against the Admiiustrator was no^ 

justly due, and that the Administrator fraudulently and coUosiydy 

witii the Plaintiff, confessed the judgment. 
The burthen of proof lies on the Defendant to verify his plea by proof 

gftht fraud, otherwsse judgment must be rendered against him 

on the to. Ja^ 
After a decree on a petition, a «et. /a. may issue on the refunding 

bonds given by distributees { it is within the spirit of the act giv. 

ing the 9ci*/a. 

This was a set. fa. upon a refanding bond given by 
the Defendant) to which he pleaded^ that the judgment 
stated in the scLfa. to have been recovered against the 
Administrator, was not justly due ; and that the Admi- 
nistrator Traudolently and in collusion with the Plaintiff, 
suffered the judgment to be entered against him by con- 
fession. To this plea there was a demurrer, and issue 
joined thereon. 

Hau., Judge, delivered the opinion of the Court : 

If that part of the plea which states, tliat no debt was 
due by the Administrator, stood as a distinct plea to 
itself and was to be allowed, it would be incumbent on 
the Plaintiff to prove his demand upon the scLfa. after 
having obtained judgment against the Administrator, 
and that too merely at tlie suggestion of the Defendant, 
which ought not to be allowed. But when the Defen- 
dant, in addition to th&t suggestion, states tliat the judg- 
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jTvir* 1813. ment was fraudulently obtained, lie places tlie burthea 

^"^^^^^ of proof on himself, and the judgment remains good, un- 

V, till lie verifies his plea ; upon doing which, judgment 

Newtom. ijugj,!; u^^ ^o be entered against him on the sd.fa» The 

plea appears to be indivisible, and in snbstance this, 

that tlie judgment against the Administrator was obtain- 

ed through fraud, and thi^ fact he may substantiate if 

he can. The demurrer should be overruled. 

An objection has been raised in the argument of the 
case, to the form of the process in this case, and it is 
^ contended that a scLfa. cannot issue from a decree on a 

petition* Altliough this objection is not presented by the 
pleadings, the Court have no hesitation in saying, that 
the objection is unfounded. It is convenient and witiiia 
the spirit of the act of Assembly, which gives the scLJa^ 
on the bonds of distribotees, where their shares hare 
been delivered to them. n 



Nichols 1 

T. > JFrom Hertford. 
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purchaser at ShcriflTs sale. — Trorer. — ^Wliere one purchases at She- 
riffs sale a quantity- of lightwood, set as a tar-kiln, he has a rigbt, 
unless forbidden by the Defendant who owns the laod» togopesce- 
ablj after the sale and remove it ; because the article is too bulky 
to be removed immediately after the sale, and the law is the same of 
all cumbrous articles, such as corn, fodder, stacks of liay, &c ; but 
if Defendant forbid the purchaser to g^ upon the land, be cannot 
then ^, for has entxy then could not be a quiet or peaceable one> 
and tlie lav will not permit ^aan forcibly to enter upon another's 
possession, to assert a private right which he may have to an arti- 
cle there. Tlie purchaser may bring trotter for the lightwood, and 
the refusal of the owner to let him go on the land to take it, is cii- 
dence of a converMn, though he may never Ji^ve touched the light- 
wood, and it should be left to the jufy^,^ 

This was an action of trover for a quantify of light- 
wood set as a tar*ki!n on the Defendant's land, but not 
banked or turfed. Upon the trial it appeared,* that a 



OF NQRIH-CABOLIKA. 4Qi 

judgment bad been obtained against the Defendantf on ^^"^ ^^^^* 
which an execution was isrsued and levied on the said ^^-^y^^^ 
lightwood, which was duly advertised and aold and ^^.^ 
struck off to the Plaintiff as the highest bidder. Tlie Ncwaom.. 
Plaintiff afterwards applied to the Defendant for liberty 
to bank, turf, and burn the kiln as it then stood, which 
Itbei'ty the Defendant refused to grant. Tlie Plaintiff 
then demanded the lightwood, and proposed to bring his 
tvibi and cart it off the Defendant's land ; whereupon 
the Defendant replied^ if the Plaintiff came on hip pre-' 
mtses for that purpose, be would sue him. : There waa 
no evidence of an actual conversion, and at the time tlie. 
suit was commenced, the kiln remained in the same si^ 
toatioh in which it was when purchased by the Plaintiff. 
Tlie Plaintiff was permitted to take a judgtnent for 
twenty pounds, the value of the kiln, with leave to the 
Defendant to have the verdict set aside and a non-suit 
entered, provided the .Court should be of opinion the 
Plaintiff was not entitled to recover in this action, on 
the foregoing facts, and on motion, of the Defendant, the 
case was transmitted to this Court for the opinion of tbo' 
Judges. On this case, the Court were divided in opinion. . 

Sbaweli^, Judge. — To support an action of trover, it 
is necessary for the Plaintiff to prove property and right 
of possession in himself and a conversion by the Defend-' 
ant. It is admitted in this case, that the Plaintiff has 
shewn property and a right of possession in himself, bnt 
it is insisted' by the Defendant, that he has commitUd no 
conversion. This leads to the inquiry, ^* 'NVhat is a con- 
version V* Conversion, in legal acceptation, means the 
wrongfully turning to one^s use the personal goods of 
another, or doing some wrongful act inconclistent with 
or in opposition to the right of the owner. . It is a maU 
feasance, and the plea to the action is ** not guilty.'' This 
malfeasance, like all others, is capable ofptoof in divers 
ways, as by the confession of Defendant, or when called 
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.TvHv 1813. itpon to surrender tjhe property, hib refusal kflfords a pre-' 
^*'^"^^*^*^'' sumptton that lie has cowvertcd it tor his own ute ; for 
V. otberwiae he woiiM not refuse. Bvt tHisi preemnption^ 
^^■»'™- like all others:, vanishes when the contrary appears. 

In the present casej the Plaintiff catft upon the Defen- 
N dant for permission to dig earth and cover the kiln ; the 
Defendant refuses^ aiid he not being bound to grant th6 
permission, il: is admitted that this refusal does not 
amount to a conversion. The Plaintiff then formally 
asks a permission which the law had already afforded to 
liim, and which Defendant could not abi*idgk or with- 
Itold. The Defendant refuses and threatens tlie Plain- 
tiff with a suit, in case he should enter upon hia premises 
and take away the lightwood- ; and the parties^ no doabt, 
believed that it was in law necessary to obtain such per- 
mission, to prevent the Plairiftiff from becoming a tres^. 
passer. This menace, it is said^ amounts to a oonver- 
aion, and it is the policy, of the law to do away the nc« 
cessity the Plaintiff was reduced to, of taking his pro* 
)ierty at the risque of a suit tliough without foundation* 
HoVeever stupid the conduct of the Defendant hath been, 
y^t when we redollect, tliat in legal understanding, con- 
version is an ad, and that , in all instances where the 
words of a party aregiven in evidi^nce, it is with a view f 
of inferring such act, it would s^ein: irresistibly to (oh 
low that where thel'e is clear evidence that no act has 
been done, it is equally as cidar there has been no 
convetsion. What has tlie Plaintiff to complain eit 
Has the Defendant injurfed his prop^*ty ? Has he used 
it in any way, or exercised any act of ownership in« 
consistent with the Plaintiff^s right ? He has not. He 
has merely threatened to sue the Plaintiff if he took the 
lightwoodaWay, or entered upon his ]>remises for that 
purpose, and it is adinitted that no such action would 
lie* H6w then does tliis differ from a case where one 
man says to another, ** if you plough your own horse> 
I will sue youf6r it V* . Tlie owfter of the horse would 
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incur the same risque by ploughing him a Tier this menace^ J^ov> i^^^- 
that the Plaintiff would have incurred by entering u|)on ^^V^^ 
the Defendant's land and taking away the lightwood, and '^.^ 
yet it would hardly be said that this menace was a con* Kewicmi.. 
veraion of the horse. 

But a case has been cited from S Mod. 170, wherein 
trover for a ti*ee» upon demand and refusaK the Plaintiff 
recovered. When that case is examined, it will turn 
out to be this : Trover was bnmght for fourteen Lemon 
Trees in Boxes which were placed by the-Plaintiff in the 
Garden of Lord Brudtnell, by his Lordship's consent. 
The premises were afterwards sold,, and after passing 
through many hands, they came to the Defendant, who 
refused to deliver the Lemon Ti*ees to the Plaintiff upon 
request. These trees were placed in a garden which 
was walled, and which Plaintiff could not enter unless 
Defendant would open the gate, and out of which he 
could take the trees only through the gate. The Defen- 
dant by his refusal wWiheld trom the Plaintiff the enjoy- 
Oient of his fruit trees. But it is worthy of notice that 
the conversion was not made a point in the case. In 
the present case, the liglitwood was as accessible to the 
Plaintiff as tothe Defendant, and has not in any mannar 
been withheld from him* 

In 5th Sacm Mr, 279, tUle Trover, it is stated, that a 
demand and refusal of a piece of timber or other cum- 
brous article, when it has remained untouched, will not 
support an action of trover. Inde|>endently of this au- 
thority, I am of opinion, from the reason of the case, that 
this action cannot be supported and that the rule for a 
new trial should' be made absolute. 

t 

Hall, Judge. — ^The lightwood wliich is the subject 
inattcr of this action, was legally levied upon and sold 
to the Plaintiff. That sale gave the Plaintiff a title to 
>t. The kiln of lightwoofl could not be delivered and 
carried away like most other kinds of personal property; 
V«. II. 39 
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^^^J^}}'^^' it ^as cumbrous and could only be removed in the maa- 
ner proposed bj the PlaintilT. If so, he had a right to 
remove it in that manneri and the Defendant had no 
right to forbid him. OFcoursc, the Plaintiff 's right was 
not impaired by the Defendants threat to sue him if he 
entered upon his land and removed the lightwood ; his 
physical power to do himself justice still remained. Had 
that been opposed, then there would have been a convcr* 
sion. Had tnc Defendant sued the Plaintiff for carrying 
a^ay tiie lightwood, he could not have recoveredi be- 
cause the Plaintiff only did that, which the law gave 
him a right to do, that was, to enter on the Defendant's 
land and carry away property to which he had acquired 
a title by a purchase under an execution, property which 
could be removed in no other way. The threats which 
Defendant made was of no legal significance, and ought 
to have been disregarded by the Plaintiff* If the light- 
wood had been within the Defendant's enclosures and 
admittance had been denied, tlie case might have been 
different; but being in the woods *and no barrier inter- 
posed, the idle threat of Defendant could not amount to 
a conversion, and the rule for anew trial, I think^o«gfat 
to be made absolute* 



LowRiE, Judge^ delivered the opinion of the majority 
of the Court :* 

The action of trover is the legal remedy to recover 
damages for the unlawful conversion of a personal chat- 
tel. The lightwoed was a chattel of this description, and 
the purchase under the execution vested in the Plaintiff 
a right to it The lightwood, however being bulky, and 
too cumbrous to be immediately moved Irom the Defen* 
dant's land on which it was sold. The law will presume, 
unless by some express and unequivocal act of the debtor 
such presumption should be destrr»yed, that it was left 
there by his consent and in his possession until the ne- 

* Taylor, Chief Justice, Locke, Lovrie, and Henderson. 
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cessary arrangement could be msCic for taking it away. 

* * ■ • ' 

In all cases where the consent of one man becomes ne- 

» 

cessary» and witliout which Another cannot conveniently 
enjoy his pro|)erty» tiie law presumes such consent to be 
given, unless the contrary expressly appears. Whenever 
therefore a roan purchases heavy articles at a SheriflT's 
sale, such as corn, fodder, hay-stacks, &c. which it is 
not presumable he is prepared immediately to take away, 
he may, if not prohibited by the debtor, return in a yeace* 
able manner and lawfully enter upon the freehold, or into 
the enclosures of such debtor, or other {lerson on whose 
land such articles werosold for the ])urpose of taking them 
away. But in the present case, such presumption ceased 
to exist the moment tlic Defendant expressly prohibited 
the Plaintiff from entering upon liis freehold and threat- 
ened him with a suit, if he did enter. After such ex- 
press prohibition, the entry of the I'laintiif could not be 
a peaceable and lawful one. 'The law will not permit 
one. man to enter upon the possession of another for the 
assertion of a mere private riglit, which lie may have to 
an article of jiersonal property, against the express pro- 
hibition of him in possession ; such permission would be 
attended with consequences very injurious to the |)eace 
of society. We therefore think, that the refusal of the 
Defendant, as stated in this case, was such evidence of 
a conversion as was proper to be left to a Jury. The 
conduct of the Defendant reduced the Plaintiff to tlie 
necessity of asserting his right by an action at law. ** If 
a man give leave to have trees put into his garden, and 
afterwards refuse to let the owner take them, it will be 
a Conversion.'' Cam. Dig. action on the case^ Title Tro- 
T^ E. This rase differs from that to be found in QU- 
htrVi Law of Evidence 262, and in 5th Bac. Mr. Trover 
B; where there was a refusal to deliver a beam of tim- 
ber ; for here was not only a refusal to deliver^ but a 
refusal to suffer the Plaintiff to take the lighUvood into 
his possession and cart it a^way, coupled with a declara- 



JuHx 1813. 
Newsom. 
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jmn 1813. tion tliat if the PlaintiflT entered upon his frerhold for tint 
^^'y"'^^ purpoRe, he would sue him* The PlaintiiT was under iio 
^^^^ necessity to enter upon the Defendant's land and thei'eby 
Ncwtom. incur the trouble and expense of a law-suit. W^ there- 
fore think the rule for a new trial should be dlschargeA. 
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Cfttbarine H. Hasliii, *^ 

The Adiuhlistrator and Heirs of f^"'" Gr«v«i. 
Edward Kean, dec'd. J 

P0vei^— A. conveyed land to B. upon'tniat, that tie would at-aajr 
time at the request of J. H. or at the request of C. H. wife of J. 
H. in case she should survive her husband, or in case J. H. and C. 
H. should die without making such request, then at the request of 
the Executor or Administrator of the survivor of them* convey tht 
land in fee^mple to ftich person qualified to hold lands in Nortl^ 
Carolina, ad J. H. in his lifetime, or C. H. in case she should sur- 
Tivc him, or the executor or administrator of tlie survivor, by writ- 
ing signed in the presence of one or more credible witnesses, or 
by last win and testament duly executed should 4h«ct, limit, or 

* appomt. 

J, H. afterwards reeitiiig the conveyance made by A. to B. and stat* 
ing ap intention to go to South- America ; in execution of the pow^ 
er of appointment reserved to liim, directed by deed, attested by a 
witness, B. to sell at his discretion to any person qualified to hold 
teal estate in North-OaroUna. J. H. and B. both died within 4 
iiboTt time of each other, without having done imy thing further 19 
velation to the, power of appointment $ and C. H. who survived her 
husband, directed the lands to be conveyed to herself by writing, 
aKoouted in tho proi^ncft of two orodl1»l^ witi^Msw. 
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JvLT 1818. ffel(I, that the deed of J. H. to B. is not to be considered an execution 
V^'^'^'^-^ of the power; so that on his death, no power remained in his wife, 
Haslin surviving' him. It is but a mere substitution, by J. H. of B. for 

^' himself and until B. had, told tl^ lapdi, 'its in his discretion he was 

authorised to do« the power of the wife remained undefeated. 

This case coming oir to be heard uimn the biH, answers 
and exhibits. It a|)|)earcd that Wilson Blount, by deed 
dated the 25th Febraary, 1799, duly conveyed certain 
lands in the manned fo)lowinj^, vie. 

^' State of Mr th- Carolina, Craven County. 

^'This indenture made the 25th February, 1799, be- 
tweenWilsnn Bloupt apd Anne his wife, of tb^ one part,and 
Edward Kean of the other part, wittiesseth, that for and 
in consideration of the sum of six thousand pounds, cur- 
rent money of the state itfoi^said, to the said Wilson 
Blount and Anne liis wife in hand paid, at or before tlie 
sealing and delivery of these presents, by the said Ed^ 
ward Kean, the receipt whereof they fk> hereby acknow- 
ledge, and thereof acquit the said Edw&rd Kean, his 
heirs, executors and administrators, have granted, bar- 
gained, sold, aliened, conveyed, enfeoffed and confirmed, 
and by these presents do grant, bargain/sell, alien; cea- 
vey, enfeoff and confirm, unto him the said Edward 
Kean, bis heirs and assigns for over, all that certain 
tract or parcel of land, lying and being La Craven county, 
on the south side of Nense river, being all that tract or 
parcel of land which was granted to John Lovick, by 
patent bearing date the 1st. November, 1719, wliich lies 
te the eastward of a branch which runs into Bachelor*s 
ciTek, above tiie road which leads from Newbern to 
Komp^s ferry, and on which Colonel Wilsbn had a irffll, 
beginning, &c. Also, one other certain tract, &c. &c. 
To have and to hold the said several tracts or parcels of 
land and premises bereby bargained and sold, or intend- 
ed so to be unto the said Edward Kean, bis heirs aad 
assigns for ever, upon tn^st that the 'Said Edward 
llean, his e:(ccutor3^ administrators or assigns, shall 
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and will, at any time, at the requef*t of John Hasliti, JitltIMS. 
Esquire, of the colony of Demarara, in Sourh-Anierica^ ^^'^Z^^ 
or at the^request of Catherine H. Haslin« in case she v, 
should survive the said John Haslin, Esquire ; or in "' 

case John and Catherine H. Haslin, iiis wife, should die 
tvithout makinjs^ such request* then at the request of the 
executors or administrator of the survivor of them* by 
good and st^cient deeds, such as the counsel of the said 
John and Catherine his vlfe, or the executors or admi-^ 
nistrators as aforesaid, sliali advise, convey in fee-sim- 
ple, to such person or persons qualified to acqiiirey hold* 
and transfer lands and other real estate, in the state of 
North-Carolina, as the said John Haalin durin^f his life* 
or Catherine H. Haslin, after his death, in case she 
shouM survive, or the executors or administrators of the 
survivor of them, by writing signed in the presence of 
one or more credible witnesses, or by last will and tes» 
lament duly executed, shall direct, limit or appoint. And • 

the said Wilson Blount and Anne his wife do hereby 
covenant with the said Edward Kean, &c. to warrant 
.the said land unto the said Edward, his heirs, &c, from 
the claim of all manner of persons, &c. In witness 

whereof, &c. 

WILSON BLOUNT. (Seal.) 

ANNE BLOUNT. (Seal.) 

a'i I :til I'M'Ji red in the presence of 

Daniel Carthey.'* 

On the 5th of April following, John Haslin executed 
the following instrument in the presence of one credible 
witness, viz. 

** Whereas by a deed of bargain and sale bearing date 
25th day of February 1799, between Wilson Blount and 
Anne his wife, of the one part, and Edward Kean of the 
otlier part, two several tracts of land containing about 
eight hundred acres, with the buildings and improve- 
ments thereon, lying in Craven County, on tlie soutli side 
of Neuse River and on Bachelor's Creek* (all which will 
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Savt 1818. more fully appear by a reference to said jeedy were con- 
^^^^C^^ reyed to the said Edward Kean and his hcir8,.upon trusty 
V. to convey the same to such person or persons qualified to 
^^^* hold lands in the'state of Nortb-Carolinat as I, John 
Baslin, during my lire^ by any writingt signed in the pre- 
sence of one or more n-edible witness&s, should appoint* 
And whereas, I, the said John Haslin, intend shortly to 
undertake a vojage to the colony of Demararayin South 
* Americat and am apprehensive of the dangers to which 
my life will be exposed in the said voyage : Now, there- 
fore* know all men by these presents, that in considera- 
tion and in ex^ution of the above power of appointment 
to be reserved to.mc* I, the said John Hanlin, do hereby 
' directf limit and appoint, that the land and premisea 
above recited and referred to, may and shall be convey- 
ed, sold and aliened by the said Edward Kean, at his 
discretion, to any person or persons qualified to acquire^ 
bold and transfer lands and other real estate in tlie state 
of North-Carjolina. In witness whereof I have bereunti 
! let m> hand and seal this fifth day of April, 1799* 

JOHN HA8LIN. (Seal.) 

Signed, senkd and delivered in presence of 
Will. Watson, 

John Haslin departed this life in March, 1804, and 
Edward Rt^an in August following, without either the 
said John Haslin or Edward Kean doing any other or 
further act in relation to the execution of the power of 
appointment created by the said deed of Wilson Blount 
and Anne hin wife, Catherine S. Haslin survived her 
husband, and by deed dul^ executed, subsequent to the 
death of ber husband, in the presence of two ci*edibla 
witnesses, directed and appointed the lands in the said 
deed mentioned to \\ilson Blount, to be conveyed to her- 
self; and she pmduoed a record, dul^ authenticated, of 
her naturalisation in due form of law* in a court of re- 
cord of the United States. 
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Upon these (kcts, it was submitted to this court to decide, ^^^ 1818^ 
Ist whether the deed of the 5th Apt il, 1799, is of itself ^tfT^ 

i. . . . Haslin 

liuch an execution of the power of appointment created by v. 
the deed of Wilson Blount and wife, that on the death of ^^^' 
tbe said John Haslin, no power to appoint remained in 
his wife, who survived him. — 2nd, Whether it be compe- 
tent for the Defendant to deny the ability of the Com- 
plainant to hold land, notwithstanding the record of na- 
turalization, by adducing proof that she had not such re- 
sidence in the United States as entitled her to bo natura- 
lised ; and that the facts set forth in the affidavit, upoa 
%bich she was permitted to be naturalized, wei*e not true. 
-^3rd« Whether it be competent for either of the parties, 
to give in evidence any other deed executed by John Has- 
lin in his life time, or his last will and testament, having 
relation to the deed of the 5 th April, 1799, to prove the 
intention of the said John in said deed* 

Sbawbix, Judge, delivered the opinion of the Court; 

The main question in this case is, whether John Haslin, 
by the deed which he executed to Eean, completely and 
in due form executed bis power. If lie did, there is an 
end to the Wife's power ; if he did not, she was entitled 
to appoint.— *Thc present controversy is between volun- 
leers, and tlie wife is entitled, unless there has been not 
•nly an inlentimi to appoint, but an actual appointment^ 
and that made in the precise form required by the power. 
This position is proved by many authorities f a.J It is 
then necessary to enquire in what manner Blount, the 
donor of this power, declared it should be exercised, so as 
to defeat the right of the wife ? He required that it should 
be by deedf executed in the presence of a witness or wit- 
Ktesaes, and that by this deed, Haslin the husband, should 
limit and appoint to tvhoni Ktan should convey, provi- 

(&•) Donoer vs. Thuriand, 2 P. Wins. 506. Darlifititon ts« Pulte- 
5^» Cowp. 360. Fowell on Powers, 150, 163, «nd the caMt tlure 
Wcredto. . * 

Vox. 11. 40 
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JtFLT 1818. dcJ such person should be qualified to take, bold and 
^ .. transfer lands in North-Carolina — Has the husband ap- 
V. ' paintedf and in tlie manner prescribed ? Does bis deed to 
Kcan. Kean appoint to wham Kean shall convey ? No ; It au- 
thorises Kcan to convey to whom he pleases in his discre- 
' lion. This is a confidence which Blount did not confer on 
Kean, nor did he vest Haslin with a jfower to confer it. 
However, it is said, that Haslin took a beneficial interest 
under the power ; for as he might appoint whom he plca- 
sedy he could consequently have appointed himself. That 
will depend upon a fact whicii does not ap|iear m this 
case, namely, whether he was qualified to take, hold and 
transfer lands in Noi*th-Carolina. If he were qualified* 
then lie has a beneficial interest ; but it is indispensible 
ior those who claim the execution of a power^ to shew < 
every circumstance necessary therefor. 

But assuming it as a fact, that Che husband was quali- 
fied, and could appoint himself, and that having a benefi- 
cial interest, lie could delegate tiiis power, has Kean ex- 
ercised it ? — He has not. — But then it is said, that having 
the legal estate, with Hastings power, he might appoint 
himself. Does Haslin'sdeed say so f It only authorises 
him to bargain, sell, alien and convey, to any person in 
his discretion, who should be qualified to take, hold, and 
transfer lands in North-Carol ina4 In substance, the deed 
is, that Haslin authorises him to sell to any person, be- . 
ing as the deed declare^, about to take a voyage to South- 
America, when as the purchaser was to be looked for. It 
was not in the nature of things, that Haslin could be pre- 
sent. And though Haslin declares in the deed, that' he 
transfers that authority in execution of the power^ it is 
ouly by reference to liis power, and is tantamount to say- 
ing, *^ in virtue of his power." — It seems impo&sible to 
collect from this deed, an intention in Haslin to eflbct any 
other object than a bare substitution ; there is notliing in 
it which even implies, that he had surrendered or relea* 
B^ to Kean the right of appointing, nor any thing which 
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prevented Haslia Trom revoking it the next moment, '^'^^ ^818. ^ • 
The substitute must titcii Necessarily stand in the sliocs n^^i-T ' \ 
of Ills principal ; and until he had bargained and sold the v. 
lan^^y as be \%as entrusted ia. Iiis discretion to do, the^ T?^V 
power of tbe wife remained undefeated. To consider the 
deed as an execution of thepowjer^ and consequently as a 
destruction of the power limited to the wife, could only be 
by a far-fetcited presumption, which we are not authori- 
sed to make in favor of a stranger and a put*e volunteer ^ * 
especially when by so doing we are defeating the wiTe, 
who was an object of the donor's bounty ; we say, donor\s 
boanty* for if it was the husband's bounty, she has still 
a stronger claim* And according to the view of the case 
which we have taken, it seems cleai*, that the release or . . \ 

ether act of the husbandji since the a|ipotntmcnt either 
by himself or tbe substitute, (if he had a right to delegate^ 
his power,) could defeat the power of the wife, though he 
inj-glit expressly have declared it in extinction of the 
^fo*s power. In favor of purchasers, courts of equity 
on account of the consideration, will cflfectuate appoint- 
ments wherever defective, and will consider as done, 
what tbe pai'tics have agreed to do. But it comes to the 
same thing at last, aud is an appointment in equity. ^ 

The result tif the whole seems to be, that hy this dcvd, 
if it operated at all, the power of tbe wife was placed at 
the mercy of Kean, instead^ of the luisbaiid ; and tiiat 
thereby he acquired the ))ower and nothing more, of dc< 
[eating by his own act, the claim of tlie wife, which he 
cottld not bef<ire : but that in both cases it requireil the y 

exercise of this ])ower. The consequence is, that the 
wife having become qualified to take, bold and transfer * 
lands in North-Carolina, and having app<iinted herself, 

the lieirs of Kean^ who hold the legal estate, must con- 

M'ytohcr. % 

Many pinnts wei*e made in this case, upon the difference 
in jiowers, and the elTect of a release ; but from the view 
"Ac have taken of it, this has become unnecessary to be 
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Jt;LT 1818 examined, considering the manifest intention of the 
Haslin ^® ^ ^^'^ ^ substitution of power. But if it were neces- 
vi sary, we should say* tliat tliose who claim an execution of 
^^^"^ tliepower, must shew it; they must, of course, shew 
themselves qualified to be appointed. Aliehs can take ; 
80 they can transfer, but they cannot liold lands : that 
therefore it does not appear tlic husband had any beneft* 
cial interest : if he had not, that it was then a mere pcr-^ 
sonal confidence, whicli could not be dele/^ated. And as 
to a release, it would have no effect, if the husband had 
no interest to give up. But if he had an interest, as the 
power of the wife was limited to lier by the original do- 
nor, to be exercised in default of tlie appointment of the 
. * , liusband, both being strangers and upon an equal footing, 
the husband by release, could only relinquish to the legal 
owner, what he had ; aiul that the only efiect would be 
to lop off one power, in like mnuner as if it was spent by 
death. For Blount, wiio created both {lOwers, and who 
as the case appears, is to he considered tlie benefactor of 
both, has apjiointcd Rean'to liold the estate subject to the 
appointment of the wife, in default of any appointment by 
the husband* And as the release could ' only <le.stroy 
wtiat the husband had, as between volunteers, it gave 
£ean no ground in equity to opp(^se the wife's claim ; for 
that must be founded either in regular title, according to 
the prescribed form, or uimn moral obligation, which, in 
equity dispenses with form. So long therefore as Keaii 
continued to hold tlie lands, without any appointment be- 
ing made by the husband, the power of the ^itt re- 
mained alive. — 

It is admitted, that the execution of a power limits to 
a stranger, is to he fairly construed ; and this is what 
the books mean, when they use the phrase, '< liberally 
construed ;'' and that it is to be supported, if there appear 
an inteniionf and the manner employed is within the fair 
and liberal exposition of that prescribed by the donor. 
And had the liusband clearly evinced such inteutiony ii^ 
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limiting in this deed, that Kean should have* hold andJoi^r, l8Td. 
ettjojf the €8tate» or words to that eSect^such appointment 
would liave been snflBctently formal, and enabled liira to 
resist the wife's power. But according to the clear in* 
tent of the parties, he stood in no other condition, than 
one with a general power of attorney to sell the lands to 
any person in his di.^cretion, except such as could not 
hoM them nndor the laws of North-Carolina. 




The Exerutoi*s and Devisees"^ 

of Archibald M'Craine^ I \ 

t?. ^From Cumberland. 

Neil Clarke and Catharine I 
his wile. J 

Jest's.— On the tml offtn Usac devUavU vel nan, tht declarations of 
executors or devisees named iu the will are evidence against them* 
if they be parties of record to the suit or issue. 

\T\ll. — A contract for the sale of land, contained in a devise previously 
made, which contract is not executed by reason of the death of the 
«wncr or devisor, before the day appointed, does not operate as a 
revocation of the devise. 

Archibald M*Craine made his will and devised a tract 
to some of the Plaintiffs, and appointed the others his ex- 
ecutors* who offered the will for probate. Neil Clarko 
aittf wife, (the latter of whom is one of the heirs at law 
and next of kin of M'Cralne*) opposed the probate, and 
an issue of devisavit vel non was made up. Upon the 
trial of this issue, tlie Defendants offered in evidence the 
declarations of one of the excutors and some of the devi- 
sees, who were parties to the issue ; and the court refused 
to receive the e\ idence. — ^They then proved, that afle^ tbo 
making of the will, M'Craine contracted to sell a tract of 
land, part of the real estates devised in and by tlie will, 
for a price agreed upon, and was to convey on a partica- 
Tar day ^ but he died before the day arrived and did not 
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Jv£T 1818. convey : and they insisted that thk contract was. in lav. 

_.. . a revocation of the will: The court instructed the jury 

V otherwise* and they found that M'Craine did devise. &c. 

^« A motion was qnade for a new trial upon the ground that 

the court had erred in both of the abore points. 

RuiFiK, Judge, delivered the opinion of the Court : 

Upon the last ppint, it is clear that the Court informed 
* the jury correctly. What may be the effect of such a 
contract in equity, upon the particular devisee of the land 
sold is another question. Tlie devisee mayor may notJ>e 
a trustee for the purchaser, according to circumstances ; 
and the price of the land may or may not be a part of the 
testator's personal estate for the benefit of his residuary 
legatee or next of kin, also according to circumstances : 
But we have nothing to do with either of those questions 
now\ The point in dispute is, whether there be a revoca- 
tion of the will at law ? and that there is not, is proved 
by many authorities, (a) Even if the lands had been ac- 
. tually conveyed, the will would not have been thereby 
* revoked^ properly speaking, so as to prevent its probate; 

the only effect would be, an ademption of the devise of 
the particular.lands conveyed. 

Upon the point of evidence, however, the court are of 
opinion the Judge erred, in refusing to admit the declara- 
tions of the Executora and devisees. The issue of dm- 
saroit vd tion is in the nature of a suit, and the executors 
and devisecis are regularly parties to it. Their declara- 
tions ought to be received in evidence against tliemsel ves. 
Mfe cannot see a legal ground to reject them. We can- 
not in a court of law, look to the interests of third persons 
. aot before us : we cannot here know the executor as a 
trustee ; all we can know» is that he is before us as a ' 
party to the suit. The rule is universal, that whatsoever 
a party says or does, shall be evidence against him, to 
be left to tlie jury. It is comfietent evidence ; the jury 

(a) Ryder v§. Wagtsr, 2 P. Wm8.333. Cotton v$ Sayer, iliid.633. 
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ean and will give it lis weigllty according to the manner Jvit» 1818. 
of obtaining the confession, of the relative interest of hiin^ '^^T^ 
whose admissions are proved, A solitary exception to v. 
this rule cannot well be imagined. The role for a new ^^1^* 
trial must therefore be made absolate* 



The state T 

T«. > From New -Hanover. 

John Hogg. J . ' 

Jury. A Commissioner of Navigation is not exempt from servin£^ as 

a Tales Juror. 

The Defendant was returned as a Talisman, to serve on 
the Jury daring the day on which he was returned* He 
came into court, and stated tliat he was a Commissioner 
'of Navigation for the Port of Wilmington, and was ex- 
empt from serving on Juries by the act of 1807, ch« 51, 
sec* 3, and prayed a discharge. The court held, that he 
was not exempt from serving as a Tales Juror : And it 
was submitted to this court to decide, whether he was 
exempt 

KuFFiK, Judge, delivered the opinion of the Court: 

We have looked into the act of 1807, ch. ^\^ and sun- 
dry others of a similar natore ; and the result is that we 
think the exemptions therein meant, are from services as 
Jurors of the original Pannel. Such exemptions are not 
intended as privileges or a compensation to the party, 
anless where it is eipressly so stated, as in the act of 1794, 
ch. 4, in favor of Patrols. The pur|iose of the Legisla- 
ture is to forward and promote the public advantage, by 
leaving Officers, Physicians and others, to exercise their 
employments without interruption. So far therefore as 
serving on a Jury does notjinterfere with their public av<H 
cations, they are still liable to be called on for that ser- 
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jr&T 1818. vice. But in as mlich as no on6 can be summoned as a 
^"t^"^^"^^ a Talesroany' except a by-stander at the courts no incon- 

TUc State . ,! . .. •. » ... 

V. venience can result to the community Trom compelimg a 
^Caftcy. person to serve in that capacity ; for the very fact of his 
beinf^ a by-stander proves, that he has not then any offi- 
cial or professional engagemetits, which require his atten- 
tion. Iff however^ such duties sliould occurf after he is 
summoned, it is in the power and has been the practice 
of the courts, to excuse a Juror upon a proper case. 



The State, 1 

V. > From Iredell. 

Jonatlian Cafiey. J 

Indictment An indictment for* perjury in swearing to an affidavit^ 
charged that the affidavit was ** in MtbMtance and to the effect follow- 
ing" — The assignments was that defendant swore he did not know 
a writ was returned against him in the above tioz-^the affidavit 
when produced had the word case instead of suit : — the variance is 
immaterial, the indictment does not profess to give the tenor, 

I 

The Defendant was indicted for Perjury^ alleged to 
have been committed in swearing to an affidavit. Tba 
assignment of the perjury was^ that the Defendant swore 
that he did not know ^tliat a writ was returned against 
him in the above suit* Tiie evidence offered in support 
lOf the assignment, was an afBdavit, in which the Defen- 
dant had sworn, that he did not know that a writ was re- 
turned against him in the above case. The indictment 
charged that the affidavit was ^ in substance and to the 
effect following, &c. Upon the trial, the Defendant's coan- 
sel objected to the giving of the affidavit in evidence, on 
the ground that it was variant in its language from the 
one recited in the indictment The objection was over- 
ruled, and the Defendant convicted. A rule for a new 
trial was obtained, and seAt to this Court. 
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V. 

AbtoTu 



SsAWBi^Xy Judge, delivered tbe opinion of tiie Court : Jvlt isisl 

A ^ew trial is moved fort on tbe g^rbund that the affi- ^rrinet 
davit was imprjoperly admitted ; and it has been insisted, 
Ihatinasmoch as the assignment and affidavit differ 
in a taordf the assignment was not supported by the evi- 
dence ; and the case from Cowiier (a) has been relied *on» 
wbejre Lord Mansfield says, ** the tme distinction is, that 
when the word misrecited is setmble, then it is fatal/' 
This case only implies where the tenor is undertalcen to bo 
recited ; in which, if the recital be variant in a word or 
letter so as thereby to create a different roardf it is fatal* 
In the present case, tlie indictment only pretends to set 
forth the substance and effect of the affidavit ; and all the 
authorities shew that whenever a statement of the sub- 
stance and effect is sufficient in tbe preceeding?; evidence 
of the substance and effect will also suffice. Lord Holt, in 
tbe case of the Queen vs» Dr. Drake, (b) by way of illus- 
tration says^ that when only the sense and meaning are 
profc;«sed to be set out^ it may be done by translating it 
into Latin. The evidence was properly admitted^ and 
tiie rule for a new trial must be discharged. 

(a) KeXTB. Beach 239. (6) 2 SaXk. 661. 



Den on tbe demise of Arrington 
and others^ 

V. 

John Alston* 



*From Naslu 



^CTisee. A testator by the first danse of his will devised to his three 
d»ogfaters, each a tract of land, and provided in the same claiiae that 
if either of >hem should die before marriage^ tlie lands of such one 
should f^ to the survivors^ and in case all should die before marri- 
^^9 their lands were to go to B. and C. After several other be- 
quests and devises, the teiitator, in the last clause of his will, be- 
queaths to the same daughiers a number of slaves wHh other speci- 
fied personal estate ; and then adds a geuemi clause of «i{{^e midue 
Voi« II. 41 



/ 



^^2 , CASES IN Til£ SUl'RBMC COURT 
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Jolt 1818. of his estlitc real, pereonil and mixed, la be equally divided.amoni^ 

^■^^"^''^^^ them when the two eldest arrive at the age of 18 years or marry ; 

Arring^on ^^d that if eitlier of them should die before their artival at 18 yeaw 

AbUm. ormarriage, then the "share of the one so dying should gotntlie 

survivors ; but if they should all die before they atrive at 18 yean^ 

or marry and luive i9tue, then tlie said personal estate (particularly 

specifying it) ajid a1] other property which they were entitled to by 

his win, should go to B. P. R. and A- 

T!:e land^ mentioned in the first clause are not affected by any ^n^ 
contained in the last clause ; and therefore upon the death of onft 
of the daughters who retched 18 ycacrs, and married but died with- 
out isaue^ the lands passed to her surviving sisteri. 

This was a case arsruecl, in whicli the material facts 

I 

aie as ToIIow r Micajah Thomas having three illegiti- 
mate children by Ann Jacksohy to wit» Mourning, Mar- 
garet and Teni|)erancey made his will in the year ITSS^ 
ahd therein devised ^* to his daughter Mourning, all that 
part of his Manor Plantatioii,&c. C4intaining£500 acres; 
also another tract &€•" And to his (laugliter Margaret 
other lands in fec-simpIe ; and to his daughter Tempe- 
rance, other landsjin fee-simple. He then declared, tliat if 
** either of his said daughtci's should die before they tnarry 
** the lands of the' deceased shall go to and be equally ^i- 
** vided bct\ie€n the surviving two and their heirs fore- 
* *' ver ; and in case two of tbem should die before tbey 

** marry, then the whole of tlieir lands shall go to the sur- 
^ vivingone and her heirs forever ; and in case that all 
three of them should die before they marry, that all 
ilie kinds willed to them shouldgo and be equally dirt- 
** ded between Bennet Boddie, George Boddie, Joho 
** Crudup and George Crudup, to them and their heirs 
*•- forever." 



<* 
<« 



flM 



The testator then gave several legacies to other personal^ 
and returning to his daughters, he declares^ ^^^that he gave 
** to them his negro slaves with their increase, iiis cash 
** on hand, certificates, stock in tiade^ debts due by bond 
** or otherw ise« all and every thing else of his estate real^ 
'^ and personal or mixcd^ that is not before given in and 



\ 
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<« l^ hh trill, to be equally flividcd between flitm tvli<[»n ^^'^^ ^®»®- 

^* they should arrive at the affe of ciclitccn v<'ar«i,or marry^. ^ . ^ 

♦* to them and the heirs of their bodies forever. But if ei- v. 

** tlicf of tlic said children should die before they arrive ^^^' 

*' at tlie age of eighteen years, or'tnarry*, then and in that 

•* case, the estate of the one deceased shouW be equally 

<^ divided between tiie surviving two, to them and tiie heirs 

*' of their bodies forever ; and if two of tli&in should die 

** before they arrive at the age of eighteen years, or mar- 

** py, then that the portions of the two deceased siiould 

** <lescend to the surviving one, and the heirs of her body 

** fiirever. But if all of theui shouM die before they ar- 

** rive at tfic age of eighteen years or marry, and has 

*^ is9He thei'eby, then the said negroes, casli, &r. shall go 

** to and be equally divided between Bennet Buddie^ 

** Gkorge Boddie, Temperance and Mary Perry^ daugb- 

** ters of Nathan Boddie, Elizabeth Boddie, Mtiurning 

<< Boddie, and testator's two nieces, Rhoda Ricks, and 

*« Moai*ning Arrlogton, to them anA their heii«s forever J* 

Mourning, one of the testator's dnuglitcrs, arrived at 
the age of eighteen, married and died without i!3Stio in 
I«05. Her mother was named Ann Jackson, who after 
the death of the testator, Micajah Thomas, had four ille- 
gitimate children, nanft'd Monroe, who survived Motirn- 
ing. Slie had also a daughter named, Mary, wife of Jo- 
seph Arrington, one of (he lessors of the Plainliflfi born out 
of wedlock ; and John Arrington, Rfortha,. wife of Lau- 
rence Battle and William Arrrngton^, (all lessors of tlie 
Plaintiff) born in wedlock, who survived Mourning. 

Margaret, one of the testator's daughters, married Jolm ' 
Alston, and Temperance married James Alston. Tl»c ^ 

'rase stated that John Alston was in possession of the 
lands in question, claiming them adversely to and deny- 
ing the title of tlie lessors of the PlaintiflT* 

It was submitted to this court to decide, wh'i were en- 
titled to the real estate acquired^ by Mourning, under the 
will of Micajah Thomas. If Margaret and Temperance* 
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Axiington 



3cLY 1818 were entitled, then judgment to be entered ft r jQcfeadant,; 
iC all the bpothers and sisters of Mournine, leeitkiiate axHl 
V. illegitimate, were entitled» tlien judgment to he entered 
A^ton. f^^ ^ Plaintiff on the demises of each of bis lesson. 
If only tiie legitimate were entitled, then judgment for ibe 
Plaintiff, on the demises of John Arrington, William Ar- 
* rington and Laurence Battle and wife^ 

Seaweix, Judge, delivered the opinion of the Court : 

By the first clause of this will, the testator devises (o 
his daughters several tracts of land, and provides in tho 
same clause, thatif either of them should die before marri« 
age, tho lands devised to such one so dying, should go to ' 
tlie sarvivor ; and in case tliey sliould all die before itiarci* 
age, tho lands so devised should go to the Boddies and 
Crudups. By the latter clause, the testator devises to 
his same daughters a number of slaves^ together with 
oUier specified personal estate, and tlien adds a general 
sweeping clause, of all the rest and residue of his estate, 
both real, personal and mixed, to be equally divided 
amongst them, when the two eldest arrive at tlie age of 
eighteen years or marry ; and that if either of them 
sliould die before their arrival at eighteen years or mar- 
riage, then the share of the one so dying should ^ to tlie 
survivors ; but if they should all die befora they arrive 
at eighteen years, or marry and have issue, then the said 
personal estate, particularly specifying it, and all 
othei(* proiierty, which they were entitled to by his will, 
should go to the Boddies, the Perries, the Bixes, and tlie 
Arringtons* 

Mourning, one of the (Aiughters, arrived at eighteen 
years and married, but died without issue ; and the. ques- 
tion is, do the lands devised to her, pass to the surviving 
sisters, or do tliey descend to her heirs at law i If the 
lands he not affected by the latter clause, it is clear they 
become vested ; and upon looking into both clauses, it ap- 
l>ears plain^ th;^ it was not intended by the testa^r, that 
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tliojr should be,8^lJect to it in any manner. Tbo; first is J^"» 18^8. 
s^ plain limitation tp the BcMldics and. Crudups* upQn a ^[^J[!jj||2^ 
ddf^yUof the. 4AMghter8 arriving at eighteen .yeara or v. 
mii^rriage^ Tlie atlicr clause respecting the personal e^- ^^^^^^ 
t^ is limiied to a dii&rent set of peh^ons» and not upon 
tiie-same contingency that the lauds were limited upon». 
but upon* a default of their ^ying unmarried^ under eigh- 
tesen years of age* and without issue* , §o th^t it seems im- 
pp3Si)»le to suppose^.be oonl^.have intendeds consistently 
with all I&e bad declared, to* have made the lands subject 
to that clause ^ .nor x^an ^e bc^ brought to understand hiia 
soy by auy thing short of 4p)^oright and positive decla- 
ratioiiSt the^ie herhas oat made i but lie lias used terms» 
which cpiTi|>rehQnd thom witliia their scope* fle has said, 
<« all the otiier property'' ; but as they do not otherwise 
than Uy construction^ embrace the lands^ such construe* 
tiot> must stand control^ by the other clsuise» .whose pe- 
culiar office it was to dispose of them. 

' The case is therefore not like those where the same 
identical thing is devised to two different persons^ by dif- 
ferent clauses ; there it is impossible to understand the 
testator, on account of the same thing being twice devised ; 
here a giiutal term is used^and the testator's general in* 
tent is easily i)crceived» But if tlie lands were considered 
as subject to the second clause, a remainder to tlie survi- 
\ing sisters, was not to take place, but upon a dying un 
married, un'der eighteen years of age and without tS9i$t ; 
fur the words of the will are, ** if she should die under , 

eighteen, or unmarried and without issue"; yet the copu- 
lation or must be understood and, . otherwise a dying 
without issue, if under ciighteen, y^ould not prevent the 
estate from passing to the survivors : and surely it was 
the intention of the testator to provide for the issue, if 
we respect his declarations. 

But it has already been decided in this Court, upon 
thi's will^ and this v$ry clause, that such construction 
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jriT 1818. should be put upon the word or: (a) and the cases cited 
hy the PlainHHTs' counsel are decisive in favor of this 
construction, (b) It lias, however^ been insisted, that 
though this should be the proper construction, in relation 
to the personal estate, yet in respect ofitHe real, the same 
mrords may be construed diflfbrentfy ; and Forth v. Chap- 
man (c) i^^ cited as an authority. ' This case has been 
fblly answered on the other ^ide, by tlie cas& of Rich- 
ards V. BUrgavcny, (d) which detlshnrnes, that whencvch 
^he real and personal estates at*e to go over togetheTf 
there the same construction shall be applied to the words 
In I'clation to each. Tliis cas^ is noticed in Feartie, (e) 
by way of note to Forth v. Chapman. * \f liich ever way, 
therefore, ttie case is considered, there most be judgment 
for the heirs at law; and the act of Assembly of 1790, 
having made bastai*d brothers and sisters, capable 
of inheriting from each other, in lilce manner as if tliey 
were legitimate, tliere must be judgment for their lessees 
also. 

Aayi Mnrph. 356. (h) 1 Witts. 140, 3 Term A7. 4 Term 441. 
C^) X.P. Wms. 663, {d) 2 Venioii, 324. (e) 2 Fcarnc 19^. 



Thomj^s Powell and others A 

The Executor of Sterling Pow- j^^'"^"* ftobesoa. 
ell, dec'd. J 

U'vise. One bj his will, alter giving several small leg^es, directed 
ills executors to 9ell the remainder of his estate both real and per- 
sonal, not before disponed ey. and ader payihg" his debts, to dispose of 
tjie prpceeds as they might think proper; Held, that this clause ab« 
solved the executors from responsibility to any one, as to e^ely 
part of the personal estate, which had not by operation of th« wiU 
come into their hands subject to 4 trust, ' 
Vhere a testator gives to his executors (as in tliia case he does) all the 
rest of )iis estate not before ditpooed of,, he leaves nothing which the 
Acxt of kin can claim, for their claim fi founded oh a partial iV 



y 



r 



OF. NOflTU-CAROUNA. aS7 



Powell, 



This was a bill filed for distribution of tbe slaves Jc^^* ^8is< 
of Sterling PuweU» deceased. He by his will gave 
several small legacies, and then direpted tiis executors ^V. 
to sell the remainder of his estate, both real and per- P^^^"- 
soaaU ^lot before disposed df, and after paying the debts; * 
to dispose of the proceeds as ti^ey might think proper. 
The negroes were included in the residuary clau^, and 
it was submitted to tliis Court to decide^ whether, as tlie 
testator had not given tlie negroes to his executors directly, 
but simply authorised them to sell and dispose of the pro« 
ceedsy the next of kin wer^ not entitled. 

Sbawsxx* Judge^ delivered the opinion of the Court : . 

" The residuary^ clause of the will, by authorising tbe 
executors to dispose of the surplus of tbe estate as tliey 
might think proper, absolved the executors, wlio ai*e tbo 
legal owners of the personal estate, from accountability 
to any one $ and this want of accountability goes to every 
part of the personal estate, which had not, by the operar 
tion of tbe will, come into tbe hands of tlie executors^ 
subject to a trust. 

When the legatee dies in the Itfe-time of the testator, 
and the legacy becomes lapsed ; or when tlie devise is 
void, and on that account cannot take cflTect, they shall ^ 
pass into the residuum of the estate ; and the testator hav- 
ing given to the executors, alt the i*^st of hi% estate ttot 
before disposed of , leaves nothing which' (he next of kiu 
can claim ; for their claim is founded upon a partial in- 
testacy. Let the bill be dismistiod. 
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Juw 1818. Levin Boamaiit ' "I 

John ArmteTcl, and Benjamin ^^">m Washington. 

Fessenden. J 

< 

fiqiiitf. The ikct of 1810^ ch. 12» rckW.only to the miwi^joii Ad- 
junction bonds. :^the act of 1609» ch. 9» reqiiires ^e ]bond to b^ 
taken. ^ The mode of proceedings preuenttid by the act of 1810,, t^* 
wUi by tci> fa. may be pursued on all injunction bonds, whether 
taken before or bince the act of 1810. 

The question in this case arose upon a denuurrer to a 
sciri facias> Levin Bozman recovered a judgment at 
law against John Morrison, who obtained an injunction 
and gave John Aimstead and Benjamin Fessenden, secu- 
rities. The bond for tlie injunction bore date on ^5d 
December^ i80r. The injunetion was dissolved and the 
bill retained as an original biH^ and finalij dismissed* 
In October, 1816, a scufa, issued, on the injunction bond 
against the securities, Armstead and Fessentien, to shew 
cause, why execution should not issue against them for* 
the amount of tlie judgment and costs recovered at law, 
by Bozman against Morrison. To thid mL/h. the De- 
fendants demuriTd^ and the Plaintiff having joined in de« 
murrer, the case was sent, to this CourL 

RuFFiK, Judge, delivered the opinion of the Court : 
This case comes here upon the objection, that the act of 
1810, ch. 12, doesnot extend to this bond, which was ex- 
ecuted before the passage of that act. Upon looking into 
the act, it is found to relate only to the remedy upon in- 
junction bonds, which the legislature can alter from time 
to time, as shall seem expedient. The true construction 
of tlie act seems to be, that the obligee might sue by fci« 
fa. on all such bonds, whether executed after or befoi^ 
the passage of tbe act; for it professes only to regulate 
the mode of proceeding on the bond, which the act of 1800, 
ch. 9, bad required to be taken ; and we see no reason 
why the remedy should be different on one bond, from 
what it IS on another* Judgment for the Plaintiff on the 
demurrer. 
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Jolin Eascm ap4 wife, ^ 

Henry Wcstbit Jk, and Mattiiew \^^^ ^^""''^^ 

Garland. J 

Conspiracy. An action on the idftse in the nature of a conspmu^ wlU 
lie ai>^m9t one ; or if brou^t against many* aU may be acquitted 
bu one. 

1^118 was iln action on the^case, in which the platntiRb 
charo^ed, that they vv*erc the owners of a tract of land ly- 
ing in Greene roiihty, of threat value ; that a writ of 
venditiimi exponas issued from Greene county coart, from 
November tertn^ 18 l,d, commamling the Stieriff of said 
CfHinty to expose to sale ttie said tract of land, te satiaiy 
certain sums of money in the said writ mentioned ; that, 
tire said writ came %^ t!»e iianda of Henry Wcstbrook, 
Sheriff of said 'coUMty, to be executed ; and that he dig* 
regarding hiftduty as Slieriff and r^)ntrlving to cheat and 
defraud tlie PlaintilTst and to cause the said land to bi$- 
sold for less than its valuc« by conspiracy tlicn and there 
had between ttie said Henry Westbrook and Matthaw 
Gai-land^did on the 10th December, 1812, before the hour 
of 1 1 o'cli>ck, A. M. proceed to sell the said land under 
the writ Aforesaid, he not having advertised tiie said sale 
for the space of forty days ; and in furilteraticc of tho 
eonspiracy afoi*esaidf did then and there sell the said ^ndl 
for a small suni^ to the said Matthew Garland ; and in 
pursuance and affirmance of said sale sb fraudulently 
mt^de, executed a deed in his chai*acter of SherirTof Greene 
eounty, to the said Matthew Garland for the said land 
he. &c. 

iThe Defendants pleaded the general mw ; and tiiA 
jary acquitted Matthew Garland^ but convicted llAurjr 
Westbrook, and assessed damages to the Plaintiffs* A 
rule for a new trial was obtatne^l on tbe gi'ound, that tha 
Judge bad instructed tiie jui^^ that if they woitt satisfied 
from the evidence, that the SheriflThad not advertised the 
sale for forty days^ he would be liable to tha Plaiutiffs 
Vojf 11. 42 
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jiTLT 18^19. upon Mie issue, althnugli this iirrejfptlarity or impropriety 

•^^^'^^^^^^ of coiulucty was not occasioned by any combination or 

X,. conspiracy with Garland the other Defendcnty nor pro- 

Westkrook. j^^cd by any design to injure the Plaintiffs* Tlie nile 

was discharged and the Defendant appealed. 

HAIX9 Judge, delivered the opinion oFthe Court : 

It is said in FiizhtrbtrCs J^aiura Brtvium^ that a writ 
of conspiracy for indicting for felony doth not lie, but 
against two persons at tlie least ; and that both or nei- 
ther must be found guilty. But a writ of conspiracy for 
indicting one for trespass or other falsity made, lieth 
against one j»erson only, (a) It appears from many ad- 
judged cases tliat an action on the case in the nature of a 
conspiracy, will lie against one ; or if brought against 
many, all may be acquitted but one. (i) 80 that it is no 
good objection to this action that ono has been acquitted, 
and the other found guilty. 

If several persons be made Defendants jointly* where 
the tort in point of law could not be joint, tliey may de-^ 
mur ; and if a verdict be taken against all, the judgment 
may be arrested, or reversed oiv writ of error, (d) In 
this case, the declaration charges both Defendants with 
that, of which only ono can be guilty, viz : that the^sale 
of the land was not advertised for forty days. This is a 
charge that can only be made against the Sheriff, whose 
official duty it was, to advertise the sale ; and if a ver- 
dict liad been taken against both, advantage might have 
been taken of it in cither of the ways befoi*e mentioned. 
But a verdict has been taken against the Sheriff only, and 
the other Defendant has been acquitted. This removes 
the objection. As in an action against husband and wife^ 
ibr that they spoke of the Plaintiff certain slanderous 
words, the jury found the husband guilty, and the wife 
not guilty ; the Plaintiff had judgment. For though tlie 

(tt) F. N. B. 11«. {k) 1 8&«n4. SaO, N«te 4. (</) 1 Cfaitt7's PleiM.' 
iftp 74. 
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Bond 

V. 

Tmrner. 



action ooglit not to be brought against botb^ and tliei'e- Jdkt 1818. 
fore» if tli€ Oefcndaot had deinuri*ed to- the declaration, 
it would have been held bad, yet the verdict cured this 
error, (d) Indeed if the jury in the present case had 
found both Defendants guilty, the PlaintiflT niight have 
enteitid a noUe prosequi against Oarland, and taken judg- 
ment against WestbrooJi. (e) Whether the charge of the 
court was right or not, Westbi*ook has no cause of com* 
plaint* If wrong* it was only so as to Garland, \t4io ran* 
not complain, as the jury have acquitted hiin. Let the 
rule for a new trial be discharged. 

(rn 1 Ron. Abr. 781. 1 Str. 349. 2 Saund. 117, note 2. 
(e) 1 Wilis. 306. 1 Saund. 207, note 2, 



Lewis Bond and wife, and others, 

V. ^ y From Bertie. 

Thomas Turner's executors. 



I Froi 



Ex'rs. and Adm'rs, The court is authonaed to allow executors or ad- 
ministrators five per cent on their receipts and five per cent on their 
expenditures. It ma^ in its discretion allow less, but cannot alloiv 
more. 

This was a bill filed for on account and distribution of 
the estate of Thomas Turner, dec^d. The accounts were 
referred to the master, who made his report, and allowed 
the executors five iier cent commission upon their receipts, 
and also five per cent upon their expenditures. Excep- 
tions were filed to the report, on this point, and the case, 
^nt to this Court ; and 

By the Court. The court has the power of allow- 
ing five |)er cent commissions on their receipts and (he 
same on their expenditures. The court may, in its dis. 
cretioh, allow less, but not mot*e. 
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Henry Sldghctcr, ' 1 

Rosanna HarrinScm, executrix of j^^'-^™ CumbcrTand. 
Henry W. Hairington, dec'd. J 

{:x*rs. sncl Adm'rs. llie promift6 df an executor, having^ assets at the 
time of the promise^ that he will pay a debt of his testator is valid 9 
stieh promise tna)ces the debt peisoiial,aod assumpsit will lie on it. 

Tliis was an action oF assumpsit, in which tlie Plain« 
tiff declared that the Dcfendanrs testator, being executor 
of the last will of Robert Troy, decM. and having assets 
in his hands, and the said Robert Troy, being at his 
death indebted to tbe Plaintiff, in consideration thereof, 
promised in writing, to pay to the Plaintiff the said debt- 
and it was submitted to this Court, whether upon this de- 
claration, the Plaintiff waf» entitled to judgment against 
the Defendant, to be satisfied out of the estate of her tcs* 
tator in herhandsii 

RcFFiN^t Judge — The case is, that Troy was indebted 
to the Plaintiff and died, having appointed Henry W. 
Harrington, his executor ; to whose iiands sufficient as- 
sets came to pay the Plaintiff's debt ; and that Harring- 
ton, having assets, promised the Plaintiff, in considera- 
tion thereof to pay the said debt. I'hat he afterwards 
died, leaving the Defendant his executrix. This action 
is brought against tlie Defendant as executrix, to subject 
ber testator's estate upon the said promise. The Dcfien- 
daiit pleaded non cwstt1n}l«i^ and issue beingjoined, a ver- 
dict was found for the Plaintiff. A motion is now made 
in arrest of judgment, because tliere was no considera- 
tion for this promise. I always considered it as a point 
well settled, that the promise of an executor, having as- 
sets at the time of the promise, to pay his testator's debt, 
was valid. Upon looking into the authorities, we find 
many rases wherein it has been expi*essly decided, be- 
sides numerous sayings to the same effect in elementary 
books, (a) Such a promise is enforced and supported by 

(a) Cro. Eliz. 91. 1 Yes. 126. 9 Ce. 94. 
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iUm coiifjiileration of the execator's liability an f xf rntor, ^^^^$ 1818. 
to piiy the FlftinttflT's demand. He in liable by reason of ^^^T^^^ 

. . xi *. . « . <. . . ,. feleighetcr, 

the as^ts ; and theiTiore the having of assets, is mdis- «. 
pensible in such a case. When I speak of assets, as re- HaniDgton. 
lates to the snbject» I mean such estsite of the testator, as 
would at that time, be liable to the debt of the .creditor 
in a suit at law. If, for example, the creditor be so by 
simple ioritract, the assets In the hands of the exccutop 
necessary to support the assumpsit of ttie executor, must 
be such as the creditor would be entitled to recover, if he 
tret*c then suein^ the executor in his representative capa* 
city, for his debt. The executor is the men holder* as 
it were* of money, which is in justice and conscience, the 
Btoney of another |)erson. The consideratien may thei*e« 
lore be naid to consist, of the strongest moral obligation^ 
As well as legal liability. The only case relied on to 
contradict this reasoning, and the strong current of au* 
thorlties for the Plaintiff*, is that of Rann v. Hughes, (ft) 
But in that case there was no averment ofassets. It is said^ 
indeed, that Hughes died possessed of sufficient effects ; 
but it is not allegt*d that they ever came to the Defen- 
dant's* hands* muoh less that he had them at the time of 
his promise. The note of the case in Term Reports, 
seems to me to be a confused one ; but its accuracy in 
•tWs respect, is evinced by wliat fell from Lord Mans* 
field in Hawks and wife t. Sstnnders ;(d) where he men*> 
tions and comments on this circumstance. 

It has been contended that the Defendant would have 
been at liberty, upon the trial, to shew, that her testator, 
after his promise, applied the assets to other debts of t:ie 
testator Troy, and thereby became excused from the pay- 
ment of this debt. If his promise ^ere piod at all, it 
niade the debt personal. There is no half way ground ; 
Harrington must be considered as liable only in his re* 
presentative capacity, if he be allowed to shew the state 
of the assets subsequent to the time of his promise. But ' 

(6) 7 Term Rep. 350. (</) Cowp. 291. 
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jvLT 1819. wlif n we sayt that by his promtsey he became persoAallff 

sT^T^tT^ bound, we lose sight of tlie assets altogether, except so 

V. * far as regards their situation at the time the promise wm 

Htmngton. ^j^jj^ jn ^1,^^ inspect, we are obliged to examine into 

them, for the purpose of ascertaining whether tlie promise 
was then good, or a nudum pactum. If he thtn bad asHets^ 
the promise is good, and he becomes jiet-sonaily lia- 
ble* It appears to me, that settles the other ]ioint ; for 
whenever one becomes persofuiUy bound for the debt of 
another, (no matter liow,) if becomes hisowndMftinA 
Hiust be paid out of his own estate. /Nothing but actual 
satisfaction, or other matter which would discharge bitt 
from any other of his ownpersonal dtbts^ will discharge bint 
from this. In Bam's case, («) Lord Coke is express, thai an 
executor can only shew u|ion the day of trial, that he had 
no assets at the tinu of the promise. The short note of 
Cleverly v. Brett, cited in Pearson v. Henry, (/) relates 
As well as the principal case, to the question of assets, on 
the plea otpUne administravii'tn a suit against the exe- 
cutor as such ; which is totally diflTerent from this- There 
the question is what assets the Defendant had at the time 
of the plea pleaded ; and does not regard the personal 
liability of the Defendant at all. 

Haxi., Jtidge — ^That an action will lie against an ad- 
ministrator or executor upon a promise to pay in consider* 
ation of assets, seems clear fi'om divers cases. (^) It Is 
' true that the cases cited from Cowper, were cases of le- 
gacies sued for ; and although they have been much sha- 
ken, if not overruled, in tlie c»se of Dicks v. Street. (A) 
The principle of the decision in this last case, rested upon 
a diRcrent ground from that now before the Court. Two 
of three of the judges held, that an action would not lie 
at common law for a legacy, because courts of law had 
no power to compel a husband, who sued for his wife's 

{e) 9 Co, 94. (/) 5 Term Ucp, 6. U) Cro. JBbs. 91. Cawp. 284,28!^. 
1 Ton. 135. (A)5Torm69f. 
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'S«b 



V. 

Goodc. 



Iqcacy, to miJce a aettleiheiit upon her ; wbtreas a oourt ^^t^» ^^I9k 
•f equity had such power. The reasoning in that case """^^^^ 
does not apply t0 4lebts which an executor or administra- 
tor promises to pay in consideration of assets. If they 
kave money in hand, there is no reason* why they should 
sot. pay. If they have property, which they arediligently 
•onvertinginto money, and some accident happen to it^ 
not within their control ; or, if in the mean time, they 
have notice of debts of higher dignity, they ought to b^ 
at liberty to shew these things in their defence, (a) Tlie 
promise, as was said by Lord Mansfield, (h) only eases 
tiie creditor from pi«oving assets, and throws 11k) onus on 
the other side. Judgment for the Plaintiff. 

(a) 9 Co. 94. (6) 5 Term Rep. 8. 



Bichard Goode and others. 



V. 



Joseph Groode and others 



:- 



Frum Rutherford. 



Sx'rs. and Adm'rs. An account cannot be decreed of the personal 
estate ofa deceased person without rcakin|^the executor or adminis- 
trator a party to the petition. 

Bxecutors dc ton tort are not answerable to the distributees on a petition 
filed by tliem as against a rightful executor ; for if a decree should* 
be made for petitioners and they receive the property under it, 
liiey thereby become themaeWes executors de ton tort, and a court 
of equity will never become accessary to such an act, or so far dis- 
regard the rights of creditors. 

This was a petition filed ir^ the county court, for an 
account and distribution of the personal estate of Judith 
Ooode,' who died intestate. The petition charged that 
the Petitioners and Defendants were the next of kin of 
the said Judith, and entitled ta distribution of her estate. 
That the said Judith died intestate, and the Defendants 
t^ok the ostato into their bauds as execiitors^ and* 
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jtisY isiH, wm^ (»ound to distribute It* The Defendiuits filed thtir 
answer, and the cause was heard in the county coart, and 
dismtsned ; fVom which decree there was an appeal U> 
the 8i)]^'rior ccmi't^ wlien the decree of the county court 
was affirmed^ upon the ground that no admimstration of 
the estate of the intestate, had been taken. From that de- 
cree the Petitiofiers appealed (o tliis Gonrt 

RuFFKT, Judge, delivered the opinion of the Court : 

Tlie qi>estion in this case is» whether an account can 
he de(*reed of tlie |)erHonal estate of a dec<rased iiersoi^ 
Without making the executor or administrator a party to 
the bill ? and we think it cannot. The case of Uum« 
phreys and wife v. Humphreys, (a) is a direct authority 
to this point. It is true, that here the Defendants are 
called executors in the petition ; but the petition also 
charges that Judith Goodedied intestate* This therefore 
is an attempt to make executors deson tortf answerable to 
distributees, which we are satisfied, froui the reasons 
given in the case just citrd, ought not to be done. Tliere 
is another consideration that has great weight with us^ 
which is, that if a decree should be made for the petition- 
ers, and they receive the proj)erty under it, they would 
thein.selvos tliorebv become executors de so;i fori; which 
implies a wrongful interference with the property of tfao 
intestate. A court of equity can never be accessary to 
Such an act, or so far disregard the rights of creditors. 
The decree of the superior court must be afiinued. 



(fl)3P.Wms.348. 
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Long, *] J^"» 1318 

T. I From Rowan. 

Beard and Merril. J 

IN EQUITY. 

When a party has relief at' law and files his hill charging that he cannot 
procure proof to proceed at law, and praying a discovery ; a de** 
murrer to such bill admits the fact of inability to make proof, and 
the bill must be sustained on the ground that there is no adequate 
rdief elsewhere. 

This CAQse came before the conrt on an appeal of the 
Defendants from thejud;;ment and decree from the court 
Mow, overruling a demuri*er to the bill and granting an 
injunction. 

The bill as first filed» stated, that the complainant had for 
many years been proprietor of two ferries on the river Yad- 
kin, estabHshed by the county court of Rowan, and by 
means thereof made gains and profits, but that the De- 
fendants had opened a road to another point on the rivor^ 
near the ferries of Complainant ; had set up direction 
boards at the forks of the roads, and informed the public 
thai they, the Defendants, kept a ferry over which tra^ 
veilers might pass toll free, and that they did transport 
ami carry over the r ver, many travellers &c. to the in- 
jury of Complainant : that Defendants bad petitioned 
Rowan county court, for a ferry, and the position wasre- 
fdsed^ and this refusal was confirmed by the superior court 
of Rowan and the Supreme Court of the State, and that 
Complainant was now prosecuting a suit at law agafinst 
Defendants to recover damages. The bill prayed an in- 
junction. 

Afterwards the Complainant filed an amended bill, set- 
tiug forth the orders of the county court of Rowan, es- 
tablishing his ferries, and charging that Defendants had 
transported travellers &c. for pay, and prayed a discove- 
ry as to the amoun^t of their profits which he had no means 
of proving, and an account Defendants demurred to tlie 
Vox. II. 43 
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ivLT 1818 billf and on the argument below of tlie demurrer^ it was 
overruled and the Defendants ordered to answer^ and the 
injunction was continued until the answer. 



Long 
Mcrril. 



RuPFiir, Judge, delivered thl5 opinion of the Court : 

Since this cause was decided in this court (Januarj 
181T) the Complainant has amended his bill by charging 
that the Defendants transport many persons and much 
property at their ferry /or pay ; as to the particulars or 
amount of which he is unable to procure proof. He has 
dlso appended to his bill the oi*ders of tlie county court o^ 
Rowan, by which his ferries were appointed and settled 
many years ago. The bill then prays a discovery, aa 
account since the commencement of the suit at law, men- 
tioned in his original bill and an injunction* To tiiit 
amended bill the Defendants appeared and put in a de> 
murrer, whereupon, the coui't upon motion awarded the 
injunction till further order of the courts and upon argu- 
ment of the demurrer, overruled it, and ordered the De- 
fendants to answer. From those orders and decrees tliere 
is an ap|>eal to this Court. Tlie case certainly, stands 
upon diiferent grounds, in many respects, ttom what it 
formerly did. ^The Complainant has now appended his 
titl€ and thereby shown that he has the exclusive right to 
a ferry, which the Defendants have violated in direct op- 
position to the provisions of the acts of Assembly, ir64, 
ch. 3, 8. 4, and 1787, ch. 16, s. I. The Defendants have 
appealed and demurred ^ by which they admit all the al- 
legations of fact made in the bill, to be true : it is never- 
theless, contended, that this Court ought not to interfere 
because Complainant has relief at law, and may make 
himself whole for the injury sustained in damages. A 
plain answer to that objection is, that it is expressly 
charged in the bill, and admitted by the demurrer, that 
the Complainant is unable to procure proof, so as to pro- 
ceed at law, and thereFore this Court must entertain this 
bill upon the common ground, that there is no adequate 



OF NORf HCAROUNA. S39 

i^Iicf to be obtained else wbere. This consideration alone ^^^^ 1B18. 
is sufikicnt to warrant the injunction, without adverting ^tT^^''^^^ 
to the propriety of protecting the owner of a clear, legaN v. 
exclusive right in tlie enjoyment of it, against sucli vio- M'*n>^«y 
lations of it as may be repeated every hour in tlie day, 
and continued for years to come, and without calling to 
the Complainant^s aid, the ordinary rule which governs 
a Court of Equity, of assuming jurisdiction to avoid a 
multiplicity of siiits. We arc therefore unanimously of 
opinion, that the injunction issue as ordered below, *and 
that the decree be affirmed in ioto. 



Den on the'demisc of Burton, 1 

X. VFrom Burke.. 

Murphey. J 

A recognizance creates an express, original and specific Uen^ which 
attaches to the lands then owned by the conusor ; and if the land» 
be afterwards conveyed^ they pass eiun onerc. 

Case agrebd. — ^This was an action bf ejectment in 
which the PlaintifT deduced title as follows : the land 
in dispute was granted to Abedncgo Inman by patent, 
dated September 20th 1 779, and conveyed by the paten« 
tec to John Welch the cider by deed, dated 5th of June, 
1784. Welch died intestate between 1784 and 1795, 
leaving five sons, the youngest of which came of age in 
1803. John Welch the younger, became administrator 
to the estate ot John the elder, and conveyed the whole 
of this land in dispute, to Joseph Dobson by deed, dated 
January 61, 1800, without any authority from the heirs; 
Joseph Dobson conveyed part of the land to one Ilyatt 
^y deed, dated April 9tli, 1805. Hyatt at October ses- 
fiions 1809, of Burke County Court, entered into a re- 
<^ognisance which he forfeited at January sessions 1810; 
a sci. fa. Issued thcieon to April 1810, and an alias to 



' 
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jiTLT 1818. July 1810 ; tlicse were both returned endorsed that Dc- 
^!^'''^"^*^ fendant was not to be found lii Burke, wbereupon there 

Burton. . , ,. . . ->...■ 

V. was judgment according to sa.ja; aJL/a« then issued 

Murphey. regularly from terra to terra, op to July Term 18 J 1, at 

which time the writ was returned satisfied in part, and 

endorsed ** land sold to Robei't II. Burton." The She* 

riflT's deed to Burton bore date March 4,. 1812. 

It was in evidence, that Dobson took possession short- 
ly after the conveyance to him, and that the land did 
not remain vacant any year un|il suit brought. 

The Defendant t'Hik possession in 1810, and dcdudtd 
title as follows. On the 2d of December 1809, James 
Murphey obtained a judgment before a Justice of the 
Peace against Hyatt, and on the 4tli of December 18099 
a Constable levied on the land in dispute; the execution 
was returned' to Burke County Court at January Term, 
1810, when a ven. ex, issued, under which on the 28th 
of April 1810, the land was sold to Murphey and on the 
same day the Sheriff executed a deed. 

-RuFFiNy Judge, delivered tlie opinion of the Court : 

The question made in this case does not seem, to ai^se 
upon the facts stated, for it seems clear that the posses- 
sion of Dobson and Hyatt from 1800, to July 1800, under 
the deed from fVelch to Dohson and that from Jkbson to 
JByattf (both of them during the whole period claiming 
the whole) forms a perfect title in Hyatt under the sta- 
tu^; of limitations. It tlierefore is unnecessary to say* 
whether npon a demise of the whole tract laid in the dec* 
laration, the Plaintiff could recover an undivided part; 
because in this case, the title of Hyatt under whom the 
lessor of the Plaintiff claims, appears to extend to the 
whole tract. For the same reason, we decline saying 
any thing about the operation of the deeds to Joseph 
Welchf Jr. from his brothers, executed after that fi'oin 
him to Dobson, which have been spoken of. 
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Then as to another point, made at the bar, thoufi^h not Jcit, I8i8. 
stated in the case; whether the recognisance entered into 
bj HyatU so far binds the land owned by him at the time v. 
of ackndwiedging the recognizance, as to give that debt a ^' 

preference to subsequent jud|j;inents under which tlie 
lands may be first sold ? Without adverting to the rea- 
sons of policy which should form the law on this subject^ 
it 18 sufficient for us to know, that it has aUays been 
thought certain, tliat recognizances do bind as contended 
for by the Plai.ntiflf, (l Hayw. Rep. 100.) The recogni- 
zance creatos an cxpi^ess, original and specific tierif 
which attaches to the lands then owned by the conusor ; 
and if the lands be afterwards conveyed, they pass cum 
onere* It follows from these considerations that the rule 
for a new trial must be discharged* 



Ivn 



Helmc & others, 

V. ^ From Johnston. 

Goy. 



Where a testator owned a large body of land, composed of sevenU 
tracts, ucquired at different times and known by different names, 
and living on one of the tracts known by a distinct name, devised 
in these words, •« I give and bequeath to my son W. H. G the tract 
of land whereon I noxo live^ including the plantation together with 
all the appurtenancet thereunto belonging," it was held that he had 
devised to W. II. G. only the tract on which he lived ; the word 
appurtenancet compi c he nded only things in the nature of tnmi^to 
to that tract. Had the testator said the landt on wkich he lived 
the construction ii^ght have been different. 

Petition for partition. — The iietitioncrs set forth that 
William Guy had died seised of divers tracts of land, 
leaving the Defendant and the wife of the petitioner his 
only children and heirs at law ; and that by his last will, 
William Guy had directed titc said tracts to be equally, 
divided between (iic Defendant and the wife of the peti- 
tioner^ and prayed a division. 
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JvKT 1818. The answer denied that the will had directed each a 
division of tlie lands^ and tlie clause in question was in 
the following words: 

^ Item — I give and bequeath to mj son William Henry 
Guy, the tract of land whereon I now live including the 
plantation, together willi all the appurtenances thereunto 
belonging ;" after giving to his son several negroes, bo 
thus proceeds, ** the residue of my proiierty to be equally 
divided between my son William Henry Guy and my 
daughter Ann Eliza Helme.^ 

It appeared tJiat the testatf/r was possessed of many 
tracts of land, acquired at diBcreiit times and comix»sing 
a large body, and lived on a tract which was called ** the 
Ben. RadcliRe tract ;'^ many of tlie other tracts bad also 
names by which they were distinguished. 

Seaweli., Judge, delivered the opinion of a majority 
of the Court : 

From all the circumstances of this case, it seems^ia- 
possible to doubt about the meaning of the testator* He 
had a large body of land composed of different tracta, 
and known by different names, the one he lived on was 
called tlie ** Ben Radcliffe tract,'' and he devises the tract 
on which he lived to his son William Henry, together 
with all the appurtenances. 

Had he said, << the lands,*' on which he lived, there 
might have been doubt ; but we are clear, that according 
to the manner in which he lias expressed himself, the de» 
vise extends no further than to that distinct tract ; and 
the word ** appurtenances" can have no other or greater 
meaning, than to comprehend things in the nature of in* 
cidents to this tract There must be a decree for parti* 
tion. 
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« 

Doe on demise of Bryan, 1 Jv» 1818. , 

T. VFroin Craven. 

Brown. J ^ 

An execution will not protect property in the hands of the purchaier, 
if it issued without any authority \ and in ejectment the purchaser 
who cUims under the Sheriff's deed, must shew %judgmeAt as well 
as an execution. 

Ejectment. — ^Harvey Bryan died seised in fee of the 
land described in the PiaintiflTs declaration, he devised 
it to his son John Council Bryan the lessor of the Plain- 
tiff, who is still an infant. 

The Defendant claimed title to the land under a deed 
made to him by the Sheriff of Craven county, who sold 
the land by vir<;ue of an execution issuing h*oai Jones 
SupeKor Court. 

It appeared from the record of Jones Court, which 
made part of the case, that a writ had issued against 
Nathaniel Tisdale and Dorcas Bryan, executors of Har- 
dy Bryan, at the instance of William Coombs, to which 
the Defendants among other things, pleaded fully admin- 
istered, and a jury found that the Defendants had fully 
administered, and on the other issues found for the Plain- 
tiff assessing his damages to jS125 and costs. 

The Clerk of the Court thereupon issued a paiier writ, 
ing to the Sheriff of Craven, commanding him to sum- 
mon John Council Bryan the heir of Hardy Bryan, deer 
by Dorcas Bryan his guardian, to be and appear at the 
next term of the Court, to siiew cause wiiy he should not 
be made Defendant in the action brought by Coombs, and 
why there should not be judgment and execution against 
him. On the return of this paper endorsed < made known,' 
the Clerk docketed it as a set. /a. and the entry made 
was '' judgment by default according to ^cuja.^* 

It also appeared from the records that a Jury had been 
impanelled in the suit against Tisdale and Dorcas Bryan 
but no judgment appeared to have been rendered. TJie 
Clerk then issued wji.fa. against the goods and chattels, 
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JiriT 1818. lands and tenements of the heirs of Hardy Bryan, recit- 
ijiii; therein thai William Coombs had recovered agahis^ 
John Council Bryan. On this the Sheriff levied on and 
sold the land in controversy, to the Defendant. 

Dorcas Bryan was the widow of Hardy Bryan and 
mother of John Council Bryan^ bat was never appointed 
his guardian by any Court 

Hall* Jud/;e. — If it be necessary for Defendant to pro- 
duce a judgment, (and I think it is) it will be difficult to 
find one on the record from Jones* A new kind of pro- 
cess lias issuody calKng upon John Council Bryan, by bis 
guardian, to shew cause why he should not be made par- 
ty to an action of debt commenced by William Coombs 9 
on this a judgment is taken ^^by default, according to 
scLJa.** thereby meaning the process just spoken of, a 
process which the Clerk had no right to issue, and on 
which no person could have a right to enter any jud|;- 
ment 

Further, it is admitted, that Dorcas Bryan was not 
the guardian of John Council Bryan ; he was tiierefore, 
not a party to tlie proceeding in Court, had they been 
perfectly regular ; her being a Defendant in the original 
suit as an executrix, does not alter the case ; she was 
not on that account bound to protect tlie interest of the 
lieir. 

I think the proceedings which have been had are alto« 
gether void, and tiiat they cannot be made to serve the 
purposes of a regular judgment or indeed of an irrega* 
lar one, ( 2 Hayw, Bep, 73.) 

But suppose jthat a judgment need not be shewn by 
the Defendant ; it is taken for granted, and the strong 
presumption is that there is one ; that presumption while 
It lasts, is sufficient perhaps for t!h' peisim ctai«aing un- 
der the execution, but like other presumptions^ surely it 
may be done away by proof. 
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In the present case, It is admitted that there is no ^^l^J^^^ 
judgiHent, unless the record produced shew one. I think 
it will not do to say that an execution protects pro|)erty 
in the bands of a purchaser^ if a Clerk tltinks proper to 
issue it without any authority ; this, it is i)ossibic» ho 
may do fraudulently, and tlie person purchasing, may 
purchase lionostly ^ yet if you say that in such case the 
purchase is good, you at the same time say that a person 
may be deprived of property without trial, hearing or 
notice t to such a doctrine I cannot assent, my opinion 
Uierefbre, is that the PlaintifT is entitled to judgment. 

DAirtKX, Judge. — In the suit wiiich W. Coombi^ 
brought against Hardy Bryan's executors, the jury found 
that the Defendants liad fully administered the assets. 
Judgment was signed by virtue of the act of Assembly, 
tor ^125. Tlie £d section of the act of 1784, ch. 1 1, di- 
rects that a scire facias shall issue summoning the heir 
and devisee to shew cause why execution should not issue 
against the real estate for the amount of bucli judgment, 
and if judgment shall pass against the heir or devisee, 
execution may issue against the real estate of the do . 
ceased debtor in the hands of such heir or devisee, to sa- 
tisfy the judgment. 

The instrument which is set forth as a scire facias in 
this record docs not mention tlie suit against the execu- 
tors, the fact of their having fully administered, nor does 
it state that any judgment for any anunint had been sign- 
ed by the Plaintiff — it docs not call on the heir to shew 
cause why execution should not issue againts the real es- 
tate to satify any jiidgmenU 

The return of this instrument and the entry '^judg- 
meiit by default according to sd.faJ'^ was all a nullity ; 
tiic^'e never has Ikecn any recovery against the heir by 
William Coombs. It is said that the Defendant being a 
purchaser at a ShcrilT's sale was bound to look no far- 
tl»er back than the execution, as he was no party to the 
Vol. H. 44 
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jcLT 1818. suit ; tliftt the execution havinj^ issued, a sale by the Slie- 
^"^T^T*^ riff under it and a deed given vested the title in th^ par- 

Whitehurst ; ^ *^ 

V. cnasei\ 
Banks jj^^ Chier-Jnstice Be Gratff in delivering liis opinion 
in Barker v. Braham ^ Mrwoodf (3 JViUs. 376,) sajrsy 
'< a SheriiTy or fiis officers, or any acting under bis or 
tbeir authority, may justify themselves by pleading the 
writ only ^ because tliat is sufficient for their exciise» ai- 
though there be no judgment or record to support or 
warrant such writ ; but if a stranger interposes and seta 
the Sheriff to do an act, he must take care to find a record 
that warrants the writ and must plead it ; so must the 
party himself at whose suit such an execution is made*" 

In trespass against a Sheriff, it is enough for him to 
show a writ returned, if returnable; but in trespass 
against the Plaintiff himself or a mere stranger, they 
cannot justify themselves unless they shew tliere was a 
judgment as well as an execution, for the judgment may 
be reversed, ( 1 Salk. 409, 12 Johna* 213.) 

There being no judgment in the present case to war- 
rant the execution, the Defendant derived no title by hia 
purchase* 

Pbr Cvbiam. — ^There must be judgment for the Plaia- 

tiff. 



Doe on demise of Whitebarst 

and wife, j^^^^ ^^^^^ 

Banks. 

Kjedment^-^The declaration contained but one demise 
of the whole tract of land therein described; Plaintifls 
proved title to an undivided third part only, as tenants 
in common with one Joseph White. 

Defendant claimed the whole tract nndcr.a purchase 
made at a Sheriff's sale by virtue o( an execution^ to 
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847 



Rowland 

t». 
Do we. 



^hich Defendant was not a party, and on t^ic trial pre- J^" l^ia 
doced in evidence the SherifTs deed, and the execution, 
but did not produce the judgment. It also appeared that 
to one ninth part of tiie tract, PlaintifTs had a title not 
derived tht*ough the person against whom the execution 
had issued. 

The Judge charged that though Plaintiffs had declared 
for the whole, yet they might recover an undivided third 
part ; and that the Defendant claiming under a Sheriff^s 
deed was bound to produce the judgment as well as the 
execution* Verdict for Plaintiff's, new trial i*efused and 
ap])eal. 

PjEtt Curiam. — ^The case of Boe ofi demise of Bryan 
V. Brownf decided at this term, settles this case. Bi.)Ie 
for a new trial discharged. 



Rowland 
Dowe. 



1 



From Robeson. 



In assessing damages for a breach of a contract made for the sale o^ 
a tract of land, the ataruHng of the parties in life, has nothing to do 
with the measure of damages ; for tlut standing could not liave 
been given in evidence, as it was not conducive to show either tho 
fact of an injury having been done, or the extent of the injury 
which was done ; and the Jury should not be permitted to tako 
into consideration any thing which would not be admissible in evi 
dence. 

This was an action on the case for non performance of 
an agreement to sell lands, tried below before Seawei.1.^ 
Judge. 

It appeared on the trial that the Defendant had agreed 
with the Plaintiff to inform him by letter, as soon as he 
could determine, whether he (Defendant) would take the 
price which PlaintiflThad offered for the land. The price 
offbred was 82000 payable by instalments, and the causQ 
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jc&T 1818 of FtaintiiTs dcdiring early information of Defendants 
determination, was, that by the sale of other lands, be 
might be provided with the parchase money. Soon after 
this understanding between the pai*ties. Defendant wrote 
a letter to the PlaintiflT informing him that lie had reflect- 
ed on the subject, and containing these words^ <' I do not 
iiesitate to say tliat you may. proeeed to make sale of 
your lands when a favorable opportunity may ofler. As 
the land I am going to let you have, on the back of the 
plantation, is of greater value than that which I retain 
on tlic Elizabeth road^ I know you will not hesitate to 
make me some equivalent of a spot of land on some otiicr 
corner, joining other land of mine, where it will be no 
inconvenience to yoii.*^ 

When the Plaintiff received this letter he declared bis 
acceptance of, and closing with, the terms of tlie original 
contract $ he also tendered his bonds according to the 
original terms, and demanded a title to the lands. The 
Defendant declared he would sign no deed which did not 
reserve to him a few acres out of the ti-act at a particu- 
lar place, adjoining the town of Lumberton which from 
the evidence appeared to be the most valuable part of 
the land. Plaintiff did not tender any deed for Defen- 
dant's signature. 

The Court directed tiie jury that the fair exposition of 
the letter was according to the original offer of piirchaaej 
and as to that part which related to the reservation of a 
few acres, the Court directed the jury, that the same 
was precatoi^ and rested merely in the willof ttie Plain- 
tiff, and as to the want of having tendered a deed, the 
Plaintiff was discharged from a formal tender by Defen- 
dant's declarations. The jury were further told, that 
in assessing the damages, they ought to respect the situ- 
ation of the parties, when mere loss of bargain was the 
gist of tlic action ; and that a jury in its discretion was 
well autliorised to assess damages to a greater amount 
between parties whose situation and circumstances in 
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point of FortuiBy placed them beyond ordinary standing, ^^^^^ ^^^8. 
than in a case ^'here they were of the opposite character 
and had no opportunity from education or manners, to 
know the impropriety of violating a contract* 

Tlie jury found a vei*dtct for Plaintiff, damages ^50, 
and on a motion for a new trial because of misdirection, 
the Court entertaining doubts on the former part of the 
charge to the jury, directed the case to be transmitted to 
this Court. 

Sbawbll, Judge, delivered the opinion of the Court : 

Upon full consideration of this case, I am well satis- 
fied that I was mistaken in tiie direction I gave to the 
jury in respect to taking into consideration the standing 
of tlie parties in assessing the damages. I think the true 
rule is that the jury are not perrniited to take into consi- 
deration any thing which would not be admissible to be 
^iven in evidence ; the evidence is either to inform the 
jury in respect to the existence of a fact put in issue, or 
as to its quality or extent. Where the character of a 
party is put in issue, or when the matter in controversy 
is vindictive or matter of feeling, the extenit of the injury 
done, in the latter case, as well as the existence of tho 
fact in the former case, can, in some degree be estimated 
by the standing of the parties, and where the evidence is 
candturoe to tlie matters put in issue, or their extent, it 
is admissible* 

In this case, the standing of the parties was not con- 
ducive to inform the jury upon either of these points* — 
There must be a new trial* 

But, upon tlie other point, I see no reason to alter the 
opinion I entertatneil on the triul. 
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Brown 1 

V. I From Wilkes. 
Brown. J 

The ];)er8ons who are introduced to establish a nuncupative uill, 
must have been specially called on by the testator to bear v. itncss 
to what he was Btying. Where the words uttered were dratira 
from the testator by the person interested to establish them a & ^ 
wil]» they will not constitute a f^d nuncupative will. 

This was a petition filed for a distributive shai*eof 
tlie estate of James Brown deceased, to which Defendant 
answered, claiming the property by virtue of a imnco- 
pative will. 

It api)eared from the record of Wilkes County Court, 
which made part of the case that the Court had directed 
to be recoHed as a nnncupative will^ certain affidavits, 
which were as follows : 

State of Mrih'Carolina,\ -„^,.* oc//. mii 
wakes County. 5 -^^^ ^^''^* ^^^^• 
This day came John N. Green before me, and made 
oath in due form of law and sayeth, that on Saturday, 
the day before James Brown died, the said Brown was 
ih a low state of health, but in his senses^ and was asked 
in Ills presence by Leannah Chapman what be wanted 
to be done with his property if he should die; bis reply 
was, for her to do with it, as she pleased. 

George Chapman came before me the subscribing Jos- 
lice for said county, and made oath in due form of lar, 
and sayetii, tliat he heard James Brown say the same 
words in answer to what he was asked by Leannah Cliap- 
man; for her to do with his property as she pleased, as 
is stated in the above by Mr. Green. Sworn to &c. 25tli 
August, 1814. 

James Brown died on the 14th of August, 1814. 

HaUi, Judge. — If wo were informed by the records of 
the County Court of Wilkes that the nuncupative will of 
James Brown had been proved in Court, and we should 
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I 

be furnished with a copy of it properly anthenticated, I Jolt ifiis. 
tliink we would be bound by it ; but in the present in- 
stance it seems that the County Court has admitted to 
record two affidavits which fall far short of establishing 8*im<>nton- 
a nuncupative will. It is true the record speaks of them 
as a nuncupative wilU but that does not make them one. 
I think we cannot view tiiem as such, although they have 
been directed to be recorded^ and that the petitioner has , 

a right to recover. It does not appear that James Brown 
specially required either of the witnesses to bear witness 
to what he was saying ; the words he uttered were drawn 
from him by the person whose interest it is to establish 
them as a wilK My opinion is that the petitioner should 
have a decree. 

PjBB Curiam. — Judgment for the petitioner. 



Margaret Armstrong 1 

V. >From Iredell* 

Simonton's iidmV. J 

In detinue, the husband and wife must join for the slave which be- 
longed to the wife before coverture, when the |>erson in possesion 
holds adveraely. 

But when the person has possession under a bailment from the wife 
made while sole, he is a trustee for the husband, and his possession 
is that of the husband, who may bring suit in his own name. 

DsTiinjE for a negro woman and her three children. — 
Simonton intermamcd with the daughter of the Plain- 
tiff and removed to Georgia. Afterwards, when Simon- 
ton was on a visit jn North-Carolina, the Plaintiff who 
was then a widow, gave or loaned the negro woman, 
then a girl to Simonton and he carried her to Georgia 
on his return. The testimony left it uncertain whether 
it was a loan or gift — declarations of Simonton were gi- 
ven in evidence in which he said it was a loan, and other 
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j^v» idl^ declarations in which he stated tliat if be survived 
^■^^'"^^^^ tiff the negro was his* and if she survived, it was hers. 
J,, ^^ After the gift or loan, the Plaintiff intermarried with 
Simonton. Armstrong who afterwards died before Siroontoii, hav* 
lug talcen no steps for the recovery of the negroes. 

It was left to the jury to say whether it was a gift or' 
loan to Simont^n for bis life with a contingent remain- 
der to the Plaintiff, or whether it was a loan determina- 
ble at the will of the Plaintiff^ if the first, then the jury- 
was instructed that it was too remote ; and if the secoad 
then by the intermarriage of Plaintiff the property be- 
came Armstrong's and tlie right was now in his execu^ 
tors« There was a verdict for Defendant, and the caae 
stood on a rule to shew cause why there should not be 
a new trial. 

■ 

HAI.L9 Judge^ delivered the opinion of tlie Court : 

If the Plaintiff's husband had thought proper to hav# 
brought an action of detinue for tlie negroes in question* 
* and it would have been necessary to have joined his wife 
with him in the action, it follows that as no action was 
brought, the pro))erty has survived to her. And it has 
been decided in Johnstaii> et ux v. Pasteitrf (Coit/l Rep^ 
464,) as well as in several other cases,- that it was ne- 
cessary to make the wife a party, because she was the 
meritorious caude of action. 

But we think those cases are unlike the pi*esenty be- 
cause there the Defendant held adversely 3 here the De- 
fendant claims under the bailment of the wife when sole 
and it seems to be admitted in the case of Johnston et «x 
w Pasteur, that when the Defendant is a trustee for the 
husband, tlien the husband may bring suit in his owa 
name; in other words^ tliat the possession of the bailee 
was the possession of the husband and that therefore the 
right of the husband was complete* 
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Doe on touse of M'Lean & otliersl i^^s' 1818. 

V. > From Cliatham. 

Upchurch. 



1 

iFn 



Whea a Deftndsntiii an cxeeution delis his lands after the execution 
is in the Sheriff's hands^ such sale is void and the purobaaer under 
the execution has the better title:, and itieemt the execution bound 

' from its te»te, it cei-tainly did from its delivery^ 

An alias Ji. fa. though a different piece of paper, is Considered the 
sme as the first/, fastis to the lien created. 

This was an action of ejectment and from the case 
agreed the following appeared to be the facts. 

On the 2d of February 1804^ Robert Harris was seised 
of a tract of land including within its boundaries the 
land in dispute, and conveyed the same to Jose|)h Brant- 
ley, jr. and John Crump. On the 5tb of April 1805, 
Crump conveyed his moiety to Brantley. 

At November term 1801, of Chatham County Courts 
Brantley had confessed a judgment to Ambrose Ramsay 
for JS160 2*6 with interest from £d October 1801, till 
paid ; *< execution to issue when called for.*' No process 
issued on this judgment until November term 1805, when 
a^./a. was sued out, after which executions regularly 
issued within a year and a day up to February term 
1807, when anotlier execution isskied which was levied 
on the land in dispute, and under which, a sale of the 
land was made by the Sheriff to M'Lean one of the les* 
8ors of the Plaintiff. 

On the 4th of February 1807, Brantley conveyed the 
land to the Defendant who took possession under his deed* 

SsAWEix, Judge, delivered the opinion of the Court : 

At the time when the sale was made by Brantley to 
Upchurch viz : on the 4th of February 1807, there was 
in the Sheriff's hands Ramsay's execution,, and the exe- 
cution taken out from the term thereafter, though it is a 
different piece of paper, is still the same execution ; we 
do not therefore see upon what principle it can be con- ^ 
Toj^ |I, 45 
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ivLT 1818. tended that the lands were not bonndy as the sale was 
made not only after the teste of the execaUon» hot after 
the delivenf thereof to the Sheriff. 

If it he, that these lands were aoqoired hj Bramtlef 
after the judgment was obtained, we think there is no* 
thing in that ; for we do not decide how far a judgment 
binds lands, bat think this case the common one of a inuv 
ty having lands and selling them after an exeoMoniB in 
the hands of the Sheriff against them* Tliere nmst be 
judgment for the 



Wright and Scales 1 

V* V From Rockingham. 

Lowe's Executors. J 

A devlae of sfatves to executots in troft to liberate n void, and Ike 

next of kin are entitled. 
The purchueis of distributive thaiws for a valuable conaidenlion» 

may proceed against the executors, under the act of 1^63, by a 

petition in their own names for an account. 
"a^he deeds to the purchasers containing an acknowledgment of haviaf 

received a valuable consideration^ the diatributees are conchidei 

thereby { nor shall the executors^ on the hearing of the petition be • 

allowed to question it. 

Petition for a settlement and accounts — ^The petition- 
ers set forth that Isaac Lowe died leaving a wife and 
children, and having first duly madaand published a last 
will and testament ; that Isaac Lowe was the owner of 
several slaves which by his will he directed his executors 
to emancipate after the death of his wife ^ that the wife 
was dead, some of the slaves having been emancipated 
by the County Court during her lifetime, with her coo- 
sent, that the Court refused to emancipate the rest, and 
as to them, petitioners averred that Lowe died intestate; 
petitioners then stated that they had purchased for vala* 
able consideration the shares of the children of Isaic 
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Lowe in Aeas negroes^ tendertd their cenveya'new for ^m leia 
the inspection of the Court, and prayed that the execft- 
tors might be decreed to settle and account with tliem. 

The Defendants filed their answer and sabmitted wlie« 
ther they were not trustees for the henefit of the slaves^ 
and whether the County Court had jurisdiction. Certain 
iaaaerwere submitted to a jary on the trial below, wbea 
the petitioners ofibred to prove the aeiual payment of the 
consideration expressed in the deeds from Lowe's chll^ 
iren to tliem ; the Court deemed it unnecessary* The 
Defendants also ofiered to proveawon^ of consideration 
in the deedsy which was rejected by the Court as inad< 
missible. 

It was SAibroitted to the Supreme Court to say whe^ 
^ther the County Court bad jurisdiction of tlio case— this 
was the principal question* ^ 

T/iXXMkf Chief Justice. — ^The Court wherein a peti-* 
tion is filed for distributive shares under the act of 1/62,, 
Is invested with such a portion of equitable jurisdictioa 
as is necessary to effect complete and final justice in re« 
lation to those^ subjects. If this petition had been filed 
in a Court of Chancery, the assignment of the distribu^ 
live shares for a valuable consideration would havepiac* 
ed the assignees in the situation of the distributees ; and 
the deed is conclusive evidence tliat such consideration 
was paid. That fiict being ascertained, it woald liave 
been in all respects a question between those entitled to 
distribution, and those bound to distribute. When Courts 
have a concurrent jurisdiction^ it would be a mischievous 
anomaly to measure out their justice by dilbrent rules,^ 
aad I cannot doubt that it was the design of the Legis* 
lature to give to the Superior and County Courts fuU 
jai'isdiction to decide upon these cases. Every part of 
the act and especially the mode of proceeding so pre-^ 
cisely laid down in it> serves to confirm thia idea* 




356 CASES IN TflE SUPREME OOURT 

jcLT iftiB SsAWEiii^f SvkigOf delivered the opinion of tbe reat nf 
the Court: 

The only difficulty we have Felt in this case, is u|Km 
the point of jurisdiction; but upon an attentive exarai- 
nation of the act of 176s; we are inclined to support that 
of the County Court 

The act declares that all legacies^ distribotire shares^ 
&c. due or owing to any orphan^ may be recoverabk by 
petition to the County Court, and if we are not to on* 
derstand tlie word ^* recoverable,'' as referable to the 
person entitled to receive, it would follow, that on the 
death of the distributee, his administrator would not be 
within the provision of tbe act. Such a construction we 
tbinic would be confined ; and as this act was designed 
to remedy the delay and inconvenience incident to the 
Courts of Chancery, it ought to be construed liberally. 

This is a petition to recover a distributive share of 
tlie slaves of the testator which are stated to be undis- 
posed of by tbe will ; and as to the devise to tbe execu- 
tors in trust to liberate, the trust is void and tiie next of 
kin are entitled, if left not otherwise disposed of by tbe 
will ; in this will there is no residuary clause, and the 
case of Jfaywood v. CrwcerCs Ex\s. determined in this 
Court is in point 

Then as to the evidence offered to prove a want of con- 
sideration in the purchase by the petitioners — ^that^int 
was a conti-oversy exclusively between the two parties 
to the contract, in which the executors had no interest 
or concern. For though the petitioners were bonnd to 
make out an effectual contract before the Court wo«M 
give them a decree, yet whatever was valid and condo- 
sive between them and the distributees who were parting 
with their interest, must necessarily be so with the exe- 
cutors who are only naked trustees* The substance of 
this part of the case is, to whom shall the shares be de- 
livered i The distributees are of course entitled unless 
they have parted with their interest^ and whether they 
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Cummiogt 

V. 



have depends ofioii their contract; the contract set forth J^t, 1818. 
is by deed^ and for valaable consideration expressed^ 
they are concluded by it, and the executors have no in- 
terest in disputing it. And as to the distributees in case ^^^^^^ 
payment was made to tbem by the executors, would be 
compelled by their deeds to account with th^ petitioners* 
all being before the Court, the executors are compelled 
to do it in the first instance ; the evidence therefore was 
profierly rejected, and there roust be a decree for the 
petitioners. 



Cummings "l 

V. I From Bladen. 
MacGill. J 

Replevin will only lie in the case of an actual taking oat, of the pos- 
session of the party suein^^ out the writ 

A delivery by a Sheriff to the pmchMer of a dare at aa execntkm 
sale, of a bill of sale for the slave,' there being no adverse posset* 
sion in another, is a delivery of the slave. 

If one at aSlierifPs sale bid for the property, and fails to pay his 
bid, it thereby becomes void, and the Sheriff may either expose 
the property agun to public sale, or validate and confirm the next 
highest bid by receiving the money and making a title to the bid- 
der. 

Rqflevin for a slave. — In December 1814^ the negro 
was the projierty of one Tryon Smith, when the Sheriff 
having an execution against Smith, levied it on the ne- 
gro, and on the 24th of December exposed her to sale at 
Bladen Court House to the highest bidder, she being 
then ]iresent. Defendant was the last bidder at the sum 
of 8908 15: 

The Defendant not having the money, the Sheriff at 
his request, allowed him until tlie next day to make pay- 
ment; Defendant failed to make payment on the next 
day ; and a few days afterwards gave to Plaintiff, who 
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jvLT 1818. ^as the next higliest bid^p on the 24tb9 a biNof sale far 

^"^^^^r^^ the negro, without having exposed lier to pobfic ealo 

"^^ again. Soon after» Defendant obtained poasesaton of 

^^^^^ the negro, by going at night to a place where this wigro 

and others had assembled to dance, and kept posseasioa 

until she was replevied. 

There was no formal delivery of the slave, made hj 
the Sheriff to either party. 

The points relied on in the defence below, were lfit« 
that the facts did not shew such a taking as would sap- 
port replevin. 2d, that the property vested in the Do> 
fendant when the slave was struck off to him' at public 
sale and a day of payment was allowed him by the She- 
riff. Sd, that the sale by the Sheriff to Plaintiff being 
> private was therefore void. 4th, that one of Defendant's 
pleas being, property in a stranger. Plaintiff could not 
recover under all the circumstances of the case. 

The Court charged for the Plaintiff on all the points 
and there was a verdict accordingly. 
The case stood here on a rule for a new trial. 

Tatxob, Chief-Justice. — ^The delivery of the bill of 
sale to the Plaintiff was equivalent to a delivery of the 
slave, and it must be considered that he had thereby fuU 
and complete possession of the property, inasmuch as 
she was in the possession of the Sheriff at the time of 
the sale, and no adverse possession is shewn in any otlwr 
person, till the period when she was seen in Defendant's 
possession. 

I am clearly of opinion that the writ of repUxfin will 
only lie, where there has been an actual taking out of 
the possession of the party sneing it, but As the jury were 
the proper judges whether the taking was proved, and 
tliey have found affirmatively upon proper evidence, the 
verdict is not exceptionable on that score. 

As to the title of the slave, I apprehend that the bid 
made by the Defendant became absolutely void^ by bis 
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^(ailing to pay the money acoovding to the tenns given ^^^ ^^^ 
to bim by the Sheriff, who then had it in his power ei- ^^^^^'^^^ 
ther to expose tlie property again to pablic sale, or to v. 
validate and confirra the nest highest bid, by receiving ^*^^ 
the money and making a title to the bidder. It is tme 
that such bidder could not be bound without his own con- 
sent, but when the Sheriff who had the title in him, 
thonght proper to convey it to Cummings, no complaint 
can justly be made by the Defendant who had doubly 
forfeited all claim, both by his bidding without money, 
and neglecting to avail himself of the terms of credit of- 
fered by the Sheriff. I cannot therefore but approve of 
the direction of the Judge op all the points. 

Danie£, Judge. — ^I will examine the pointo submitted 
to this Court in the order in which they stand in the s 

case sent up* 

First, do the facte disclosed in the case, constitate a 
sufficient taJdng to support this action i 

The negro was in the possession of the Plaintiff, and 
the Defendant without any authority, went in the night 
and either by force or seduction, obtoined possession of 
the negro ; if it was by force, then all the authorities 
will support the action ; if it was by seduction, he de- 
prived the Plaintiff of his possession, the rule of law 
should be the same. No precedent can be produced, be- 
cause there is no slavery in England, nor do I know of 
any case of the kind ooming before any of the Courte in _ . 
this country, but the reason is the same. 

The second objection is that the property was in the 
Defendant by his bid, and time given him to pay, tec. 

A bid at a Sheriff^s sale, is an offer to pay so much mo- 
ney for the property exposed to sale, not the mere vCrbal 
declalration of the party tliat he is willing to give so 
much ; therefore the Defendant could not be considered 
a bidder, as he did not pay the money. The property 
could not pass to the Defendant as there was no money 



N 



360 OASES IN THE SUPREME COUBT 

Jv&T 1818. paid by him^ nor any delivery of possession to him* 1 

^iT^^^y^ Eauw. 294, 8 John». 520. 
Spurbn ' * 

„. The third objection is that the sale of the ntgro to 

Bntherford. ^^^ Plaintiff was illegal, and did not divest Smith of his 
property. 

The negro was levied on by the Sheriff and taken into 
the custody of the law, to satisfy the amount of the exe- 
cution which was against Smitli ; the negro was exposed 
to public sale and was then present ; the Plaintiff was 
the liighest legal bidder^ and although the money was 
paid and a bill of sale given in a few days after, it did 
not destroy the bid, but tiie title passed to the Plaintiff 
on the payment of the money. It does not appear to us, 
but tiuit the Plaintiff was ready at any moment to pay 
tiie money, so soon as a bill of sale should have been 
executed by the Sheriff to him. 
My opinion is that the Plaintiff is entitled to Judgment. 



irlio 1 
V. V Fn 

therford. J 



Spurlio 

'om Burke. 
Rutherford, 



Where a Defendant sued on a contract, pleads the statute of limita- 
tions, vliich is true, and the jury disregarding the plea find for the 
Pladntiflf, the Court will set aside the verdict and g^nt a new trial 
if justice has not been done on the merits ; had it been done, ii 
Meenu, the Court would let the Terdsct ttand. 

This was an action on the case in which Plaintiff de* 
claredthat by an agreement dated September If 1S06, 
between himself and Defendant, Defendant was to let 
him have a Still and 300 bushels of corn, in consideration 
that Plaintiff would distil for him 600 gallons of whis- 
key, and averred performance of hl^ part of the contract, 
and a refusal by Defendant to perform his part. Defen- 
dant beaded the general issue and the statute of limita- 
tions- 
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It appeared iii evidence that the still, at tlic making of Jv^^» 1818. 
the contract or sliortly thereafter, was in the possession of 
PlaintiiT, that it was talien privately out of his possession 
in the fall of 1808. and very soon after it was so talten, B^**^^^^^- 
Defendant had it and claimed it as his property. 

The Defendant on the 1 3th of July, 1 809, sued out a writ 
ajB^inst the present Plainttflf for a breach. of his part of 
the ag^rcement before mentioned in not makin,^ the 600 
gallons of whiskey, and at September term, 1814, obtain- 
ed a- judgmjent, which Plaintiff satisfied before brings 
ing this suit. 

The writ in this cause Was sued out 30th of Augusty 
1815. 

Two questions were presented on the appeal to tliis 
Court : viz : 

1. Should the action be trover? 

2. Was it barred by the statute of limitations ? 

Sbaweix Judgo.-*-The substance of this case is, that 
ihe Defendant agreed with the Piaintilf to let liim ha^e 
a still, and 300 bushels of corn ; for which the Plaintiff 
by the ensuing April, was to make for the Defendant 
600 gallons of whiskey, wlun the still was to become 
the property of the Plaintiff. The contract is not under 
seal, and is dated September, 1806, and the present ac. 
tion is brought upon tlie contract in 1815, and one of the 
questions submitted to this court is, whether is the action 
barred' by the statute of limitations? The breach as- 
signed in the declaration is, that the Defendant failed to 
deliver the still. By the contr^ict, though no precise time 
is stated, it would seem from tlue whole of it, that the 
still was to be delivered time enough to make the 
whiskey by the April following. By that time, the De- 
fendant was bound to make delivery, and the act of • 
coarse must commence upon his failure : for though it 
might be, that the Plaintiff had it in his power to ** quick* 
en'* tiie Defendant by a demand before that time^ yet 

Vol. li. 46 




362 Cases in the supreme court 

juLT 1818 witliout demand, an action accrued to the PlaintiflT by 
this failure on the part of the Defendant. What then ap- 
pears to talce the present action out of the act ? Tlie cross 

itetherford. g^i^ ^^ commenced in IBOQ, in time, and de)iended upon 

its merits, and the recovery wliether rightfully or wrong- 
fully, or at what time, has no influence upon this case : 
for that action or i*ecorery in no respect constitutes 
ihefoundaUon of this action. If, however, as seems t» 
have been the fact, the still was delivered in proper time, 
and afterwards taken away by the Defendant in 1808, 
the action then commenced. In whatever ligiit therefore 
the case is considered, it seems clear that the present ac- 
• iion is barred. The case then presents this aspect the 
jury have disregarded the plea of the Defendant and found 

for the Plaintiff, and the question rises. — Will tiie court 
set aside the verdict on that ground i 

Many ca^s are to be found establishing the doctrine 
that as anew trial is in the discretion of the court, the 
* court will never award one where it sees justice has been 
done, and most of these cases are in relation to the act 
of limitations : without finding fault with the reason as 
well as policy of the rule, it is sufficient in this case to 
say, that nothing appears in this case to warrant m belief 
that justice /uu been done: for to lay it down as a rule, that 
^he court is to permit a beneficial statute, made for the 
repose of the country and the safety of the citizens, to be 
repealed as it were by a jury who happened to differ from 
the legislature, is a doctrine, which Justice revolts at, 
and is repugnant to every idea which I entertain of dis- 
rrction. As we are all against the Plaintiff upon this 
jmint, it is not necessary to consider the other, the rule 
must be made absolute and a new trial awarded. 

HALii Judge. — ^Tlie case states, that Spurlin ' was put 
in possession of the still at or shortly after the making 
of the contract; in addttbn to this, it was Rutherford's 
duty to furnish the amount of corn specified in the con- 
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tract, and we mast take it for granted that he did so» ^^^^ 1818. 
otherwise he could not have effected a recovery against 
SparKn^ for a breach of contract which tlie case states 
be did. If the still and corli were furnished, it was the i^^«rf<»^- 
duty of Spurlin to have had the whislcey ready by the 
first day of April ensuing, which we roust take it for 
jgranted he had not ready in that time, otherwise a recov- 
ery for breach of contract could not have been had against 
him. But what cause of action can Spurlin have against 
Rutherford ? The only one stated is, that two years af- 
ter the making of the contract, the still was missing, and . 
shortly after was sepn in the possession of the Defen- 
dant. There was only one way under the contract that the 
Plaintiff could acquire a right to the still, and that was 
by making the whiskey agreeably to the contract, which 
from the case stated, I assume as a fact^ he did not do. 
Of course, he had no right to the still, and although a 
trespass might have besn committed in taking the still 
from him by violence, which does not appear io have 
been the case, he cannot in any form of action recover 
either the still or its value from tiie Defendant, who is 
the real owner of it. For these reasons, I think there 
should be a new trial. If the facts in the first action 
were not as above assumed, let them be explained, and 
set forth as they were proved. As to the other question, 
namely, is the actioii barred by the statute of limitations ? 
I clearly think it is, for thereasons given by Judge Sea- 
well. 
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JciT 1818. Doc on demise of Joneel 

V. > From Halifax* 

Falgham. J 

A purchaser at execation nle ia not ailccted hy the irregularky of 
the Sheriff's adveitiaemeiit. 

Praud and combination between the Sheriff and a purchaser will rea- 
der the sale void, vbether regularly or irregulariy made. 

It is the province of the jury to weigh the evidence ; to the Court it 
belongs, to say whether what it offered be eridence eanducive to 
prove the iact. 

Ejectment for two tracts of land, to one of which Plain- 
tiff claimed title under a deed from tlie Defendant and 
one Pojkvell as executors ; to the other be claimed title 
under a deed from the heir at law of the original gran- 
tee, and both titles wei*e regularly proved. 

Defendant admitted that tlie first tract had been sold 
by him and Powell, but alleged that the purchasoi mo- 
ney not having been paid according to the contract, a 
suit was instituted, judgment recovered, an'd the two 
tracts levied on under an execution, sold to him, and a 
deed made by thb Sheriff to him, and of the record and 

m 

'deed due proof was made. Plaintiff then said, that in 
avoidance of Defendant's title, he meant to contend that 
the sale was irregular, in having been made without fortj 
days notice, and that this irregularity was known to tlie 
Defendant when he purchased, to which facts he oBer^ 
witnesses. A question being made by Defendant as to 
the relevancy of such testimony, the Court held, that if it 
wet*e proved that Defendant knew of the irregularity, it 
would not vitiate the sale, such irregularity was a qaes* 
tion between the owner of the land and the Sheriff; but 
tliat if from such knowledge of the Defendant, the jury 
could infer a fraudulent combination between him and the 
Sheriff, it would make the sale void. 

Witnesses were theh examined on the part of Plaintiff, 
from whose testimony it appcai*ed that a day was ap- 
pointed for the sale, or which moi*e than forty days no- 
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tice bad been given ; that on the day appointed, one Jv»r« laif . 
Smith} attended, either as the friend or acent of Jones^ ^^^^"^"^^^ 

Jonos 

the Plaintiff in this case, and declared his intention of «. 
bidding for the land to the amount of the execution ; and ^^ffhun. 
%ho, when no sale -did take place» expressed a desii*e that 
he might be informed when the sale thereafter would take 
place, that he might be present. The Sheriff at this 
time was not present, in consequence of which the salf 
was postponed, but it was not adjourned to any future 
time. Fulgham the Defendant was present. 

About eight or ten days afterwards, a person who was 
a surety for Jones in the purchase of the land, and a De* 
fendant in the execution, met the Deputy Sheriff, who 
told him that be meant to advertise the land again and 
sell it in about fifteen days from that time ; ttie surety 
said it would be illegal, and begged the officer not to do 
so, being, as be said, very anxious that a sale should be 
legally eflfected in order that he might be secured, and 
being fearful that if it were not so effected, he might be 
conypelled to pay the money ; the officer however disre- 
garded his request, saying that he knew the law on the 
subject as well as any person ; and accordingly he then 
wrote advertisements appointing tlie sale as he said he 
would do. Fulgham was not present at this conversa* 
tion. 

When the day of sale arrived, this witness again at- 
tended ; there were present eight or ten persons, among 
.whom was Fulgham ; the witness repeated to the officer 
his disapprobation of the proceedings but he did not know 
whether Fulgham heard him. Smith was not present at 
the sale. \ 

Two or three persons bid for the land, and the last 
and highest bidder, was one Harwell, to whom it was 
knocked off at much less than the amount of the debt»- 
and who when ap|>lied to by the officer for tlie purchase 
money, said he had bid for Fulgham, which assertion 
the latter coming up at the time, affirmed, saying, it is 
all fixed : tlie deed was accordingly made to Fulgham. 
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Ion mt. HarwelU the biddert was oJIed as m witness, asd 
swc»re, that he was rcquestal by Falghaoi to bid for him, 
hot FalghaA did not assi^ anj reason for tlie request 
The Derendant called other witnesses who swore that 
he was afflicted with a naladj at (be time, which coa- 
pelled hioi freqoeAtly to retire. Harwell did not make 
known that he was bidding for Fulgham, nntil the She- 
riflT applied to him for payment* 

The Court charged the jury that the opinion expressed 
by the Court on a question made at the opening of the 
evidence; on that question continued unaltered, riz: 
that Defondant's knowledge of the irregularity of the 
sale would not avoid it ; and stated that it seemed to the 
Court however, that the question of law did not arise is 
the case^ because Derendant's knowledge was not provcdr 
that according to the testimony of Plaintiff's principal 
witness, tb^ Sheriff himself, did not know that he was 
acting improperly* He did not put it upon the footing, 
^ I know it b rcrangf but I will nevcrthdess do it, but I 
think it is right, and therefore I will do it,^ and to sup- 
jMMe that the Defendant was apprised of the irregularity* 
when the Sheriff was not, would be, to impute to the for- 
mer, without any apparent cause, more legal skill as to 
the Sheriff's duty than he possessed himself. That on 
the whole case, the Court held the law to be, 

1st. That supposing it proved that Fulgbam knew Ae 
irregularity of the sale, it would not vitiate his title. 

£d. That if tiie jury could collect from the testimony, 
satisfactory evidence of a fraudulent combination be- 
tween* the Sheriff and Pulgliam, that would vitiate the 
title of the latter* 

SA. Tliat if Pulgfaam constituted Harwell his agent in 
good faith, to bid for him, and recognised his acts, itnas 
equivalent to bidding himself; bidding being an act which 
a man may do as well by an agent as in person ; in such 
case, the deed to Fulgliam was valid and transferred tbe 
title. 
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There was a verdict for the Defendant, and Plaintiff J»t itfia. 
moved for a new trial on the ground of misdirection ^bjr 
the Court: 

1. In stating that Defendant's knowledge of the irre- ^^^^^S^^- 
gularity of the saloy did not per $e vitiate the sale, though 
it would be a circumstance among others (if proved to 
exist) to shew a fraudulent combination between the She- 
riflfand purchaser. 

2. In stating to the jury, that even if the circumstance 
of knowledge could affect the purchaser, the Plaintiff had 
not proved facts, on which that question could arise. 

3. In stating to the Jury that the deed to Fulgham 
transferred the title. 

A new trial was refused, and the Plaintiff appealed. 

Sbaweix Judge. — ^The motion for a new trial is made 
upon a supposed misdirection of the Judge below ; and 
the two last reasons may bo comprised in one. 

As to the first, it has been repeatedly held in this Court, 
that a pui'chascr at execution sale is not affected by the 
irregularity of ,the advertisement, and that point may 
now be considered as put at rest ; and as to the other, 
the law very clearly is, that fraud and combination between , 

the Sheriff and the purchaser will render void a sale, whe- 
ther regiUarly or irregularly made : for k is not the ex- 
ternal form and ceremony that is alone to give validi- 
ty to the transaction ; but it must bo accompanied with 
a proper motive, and not with a view to contravene tlie 
design, which the law intended from the act to be done. 

And though it be true, that it belongs to the jury alone, 
to toei^A the evidence; yet it is equally true that it is 
the province of the Courtio determine whether the cvi« 
dence offered is conducive to prove the fact. The jury 
are to hold the scales, but the Court must determine upon 
the admissibility of every thing that is to be cast into 
them. The eyes of the jury are exclusively confined to 
the beam; the eyes of the Court to the scales : the Court 
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j«KT 1818. is to determine tpAol the jury h to weigh, the jury are 
to pronounce what it dou wei§^. Whether any evidence 
has been given is, therefore^ the peculiar province of the 
Court to determine. 

I concur in ammbus, with the opinion of the Judge be- 
low, and the rule for a n^w trial should be discharged. 

The other Judges concurring*— Rule discharged. 



Jones 

V, 

Fttlgluua. 



Murray 

V. 

Lackey. 



} 



From Iredell. 



To support an action for a malicious' prosecution in takidjg^ out i 
warrant agianst Plaintiff on a charge of perjiuyi it is nece«ii7 
for Plaintiff to shew a dischar f e ■ a party bound over to Court hai 
only to attend, and according to our practice, when the term ex. 
pires, stands discharged, unless rebound, or lus default recorded. 

This was an action for a malicious prosecution in tak- 
ing out a State's warrant against the Defendant oa the 
diarge of perjury. 

The plaintiff on the trial produced the warrant, and 
proved that the Defendant had obtained the same aa pro* 
seditor^ tiiat Plaintiff was arrested under it, carried be- 
fore a magistrate and bound in recognizance to appear 
at October temi» 1S16» of Iredell Superior Court 

The recognizances were found on file among the re- 
cords of the Courtt but no entry was made upon the dod^* 
et or records that the Defendant in tlie warrant, now the 
Plaintiff; had been discharged. No bill of indictuent 
could |ie found among the records* nor did any thing ap* 
pear from the records to have been done in the case, after 
tlie return of the recognizances, except that the Clerk 
had made out a bill of costs. Plaintiff proved that the 
Solicitor told the bail for his appearance at the return 
term, that ho was discharged and might go bomer tbtt 
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' the prosecuting officer would iio nothtng in the matter ^^^^» ^^t^* 
and that the State's witnesses need not attend another 
Court. 'The magistrate who took the recognizances^ 
swore that the Solicitor told him the parties Were dis- 
charged at the return term. U|)on the affidavit of the 
magistrate^ it was moved that the entry of discharge be 
made nunc pro tunc ; this motion was refused. The evi* 
deuce of disciiarge as above stated was received^ subject 
to the opinion of the Court. 

It was referred to this Court to say whether the entry 
nunc pro tunc should have been allowed; ifitshould^ 
was it sufficient to prove the discharge of the De- 
fendant in the warrant? And further, were the facts 
proved as above, without any entry of discharge on the 
records, sufficient in law to establish the discharge of the 
now Plaintiff from the prosecution of the warrant ? 

The opinion of the Court was delivered by Seawkli^ 
Judge : 

We think this a plain case. A discharge means, where 
proceedings are at end and cannot be revived. A party 
bound over to Court has^only to attend ; and according 
to our mode of practice, when the term expires, stands 
discharged, unless rebound, or his default t*ecorded. As 
to the parol testimony, offered to prove a discharge by 
the Solicitor and the motion to enter a discharge nunc 
pro tunc9 it is of no importance to consider either of them. 
The rule for a new trial must be discharged. 



In the matter of Minor Huntington, from Craven. 

When a Defendant in execution within the Prison rules, is after* 
wards thrown into prison by another creditor, he has a right to be 
discharged from the walls of the prison under the insolvent laws. 

Minor Huntingtonf a prisoner for debt, was brought be- 
fore his Honor Judge Daniel^ to be discharged under 

the insolvent laws. 

Vex. II. 47 
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joxT 1818. It appeared that he bad been arrested by one of his 
creditors and entered into bond with security to keep 
within the prison bonnds, which bond was returned to 
the County Court A second creditor arrested him while 
in tlie bounds arid he was put into close prison, remained 
there upwards of twenty days, gave notice to each of his 
creditoi*s pursuant to the statute, and prayed to be dis- 
charged generally (upon taking the insolvent oath) from 
the prison, and the prison bounds : this was objected to 
by the attorney of the first creditor. 

The opinion of the Supreme Court is required, whether 
the Judge could permit the said Huntington to go at large 
on his taking the oath, so as not to subject his security 
for the bounds to the debt of the first creditor. 

Seawbix Judge. — When a Defendant in execution 
within the prison rules, is afterwards thrown into prison 
by another creditor, the Defendant then has a right to be 
discharged from the walls of the prison under the insol- 
vent laws. And when discharged, it is for him to de- 
termine whether his bond has become vacated by such 
discharge : he then is at liberty to act in the same way 
a3 he was before his imprisonment The Court cannot 
in such case restrain him from breaking the bounds, nor 
will it advise him of the efiect' which breaking the bounds 
will have in subjecting his securities* It is not com- 
petent for the Court to pass any judicial determination 
upon the rights of creditors, who are not before it, 
in a shape where the validity of the bond can come in 
question. 

In this opinion. Hall, Daniel, and Ruffin, Judges, con- 
curred. 
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r. > From Cnmberland. 

Commissioners of Fayetteville^ J 

Where Defendants are bound to keep the streets of an incorporated 
town in order, and three or four streets are presented on the same 
day, the Defendants should be indicted but once for all^if sepa- 
rate bills be found, on a conviction on one, it may be pleaded in 
bar to the others. 

The Defendants, seven in number, being Commission- 
ers of the town of Fayctteville, as such were bound to 
keep all the streets, &c. within the Kmits of the town in 
repair ; there were three or four different streets pre. 
sentcd as being out of repair, all on the same daj, for 
wiiicli separate bills of indictment wei*e preferred against 
the Defendants in each case. 

The Defendants being convicted on one indictment, 
pleaded it in bar to the others ; and the question before 
this Court was, whether it was a good plea in bar. 

Taylob, Chief-Justice. — ^I'ho Defendants are bound 
to keep all the streets of the town, in repair, and are 
liable to an indictment upon e%'erj neglect of this duty. 
But if more than on^ street is out of repair at the same 
time, this does not multiply the offences, though the one 
committed must take its nature and degree from the 
greater or less negligence with which it is attended. It 
would be monstrous to charge them with separate in* 
dictinents for every street in the town, when the whole 
were out of repair at the same time ; especially when 
upon one indictment a fine can be imposed adequate to 
the real estimate of the offence. Were such a doctrine 
toleratedjf it is impossible to say where its consecjuences 
would end ; for then an overseer whose road is out 
of repair might be charged in separate indictments, 
for every hundred yards, (why not every yai'd ?) 
and be ruined by the costs, when perhaps a mod* 
erate fine would atone for the offence. This ootton 
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jrLT 1818. of . rendering crimes* like matter infinitely divisible, is ; 
repugnant to the spirit and policy of tlie law and ouglit 
not to be countenanced. It is the opinion of (he Court 
that the plea o( autetfait convict, relied on by the Defeii* 
danty is a bar to all tiie other indictments. 



Salmon 

V. 

Mallett. 



} 



Salmon and Joi*dan 

V. V From Cumberland. 

Mallett 



M'ben a bridge company entered into certain articles, one of which 
was, that the stockholders should have permission to pass toll free, 
80 long as they owned stock, it was held, that the wagon of ft 

> stockholder had a right, under this article, to pass toll free. 

A toll bridge was erected in the town of Fayetteyiikt 
by a company who associated themselves for that pu^ 
pose under artibles of agreement) containing among othersi 
the following : 

Art. 4. Tiie owners of stock to have permission to 
pass without any charge of toll, so long as they continue 
possessed of stock in the said company. 

The Plaintiffs, (who were stockholders) leased the 
bridge from the company, and in the lease there was a 
reservation to stockholders of the privileges secured by 
the original articles of agreement* The Defendant was 
also a stockholder, and during the continuance of the lease, 
his wagon crossed the bridge frequently, claiming to 
do so toll free, under the 4th article above set forth. 

This was a suit brought to recover for tlie toll of the 
wagon. 

Taylor, Chief •Justice. — ^The permission to pass with, 
out any charge of toll extends as well as to the Defen- 
dant's wagon as to his person. The expression hting 
general and in its common acceptation signifying a 
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charge opon horses, carriages and cattle, as well as ^^^ I8I8.' 
persons, will comprehend all, unless limited and quali- ^^'^"^^^^^ 
fied by an especial exception* This construction nvhich ^ 
seeois to be the one naturally arising from the terms of the Womack. 
agreement, is justified and supported by an ancient rule 
of law, by which it is held, that the law respecteth mat- 
ters of profit and interest largely, matters of pleasure, 
skill, ease, trust, authority, and limitation strictly — Wiu' 
gate^s maxims 99. TInis a license to hunt in my park 
or walk in my orchard, extends but to himself, not to his 
servants or otiiers in his company ; for it is but a thing of 
pleasure; otherwise, it is ofa licence to hunt, kill and carry 
away the deer, for that is matter of profit* Ibid. We 
therefore think the decision in the Court below was cor- 
rect. 



id eU aL 1 
V. I Fn 

mack. J 



Bland eU aL 

'om Orange* 
"Womack. 



A bailee who undertakes to do an act gratuitously, e. g. to carry mo- 
ney, is bound to use ordinary care and caution ; if he loses the 
money entrusted to him, but does not lose his own, it is clear that 
he did not use becoming caution, for had he done so, the money 
entrusted to him, would have been treated as his own was, and 
consequently would not have been lost. 

Castf forso negligently carrying PlaintiflTs money from 
the town of Hillsborough to the city of New-Tork, that 
it was lost. 

The facts were, that the Defendant was a merchant 
of Hillsborough, and with several other merchants of the 
same pl^e, was going to New-Tork to purchase goods. 
The Plaintiffs, with several others, placed in bis hands 
money to purchase goods for them, but he was to receive 
no commission or profit of any kind for carrying the mo- 
ney and purchasing the goods for PlaintiSs* 
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jriT 1818 The Defendant bad with him of his own money 86000 
^"^7^^ in bank notes, and the sum placed in his hands by his 
V. friends, amounted to between St500 and jSirOO, also in 
Wonuck. banknotes. 

The Defendant placed the money of his friends in tbe 
same pacliage with his own, and put the whole in tlie 
breast pocket of his coat. The party going on, took Ibe 
stage together at Raleigli, and when they arrived at Rich- 
mond, Ya. the Defendant took the money of his friends 
and put it up in separate packages, writing the name of 
tlie owner of each« on the outside of the package. Defen* 
dant complained, that all the money together, made a 
package so large as to be inconvenient in the breast pock- 
et of his coat (and it was proved to be so) and be |)laced 
the several bundles into which he had put the money of 
Lis friends, together with some letters and small change, 
in a large pocket book, which he deposited in the oat- 
side pocket in the skirt of his surtout or body coat 

After leaving Richmond* the Defendant several times 
o|iened this pocket book to get small change, and the 
packages were then there. 

At Eikton, in Maryland, the Defendant had the book 
and money ; the party took the stage at that place, for 
Wilmington, (^Delaware ;) on reaching Wilmington, the 
passengers went dii-ectly from the stage, on board the 
steam boat, which immediately got under way, andtiie 
pasfiengera were called to breakfast. On rising li-om bi«ak- 
fast. Defendant first discovered that the pocket book was 
missing. On getting out of the stage at Wilrtington, 
Defendant observed a young man pick up a pocket book, 
which very much resembled bis, and in the act, be cast 
a smiling look on the Defendant, and when Defendant 
discovered his loss, he went to this young man who was 
also a passenger in tlic boat and demanded the book, the 
young man denied having it; a partial search ihen took 
place among the baggage on board, the young man had 
no baggage, the book never was found. The S6000 whkk 
Defendant kept in the breast pocket of his coat, teas not ^^* 
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Upon this evidence, the jary fonnd for the Plaintiffs, J^^ 1818« 
and the question before this Court was, whether there was 
such gross neglect in law, as to make Defendant liable. 

HaIiX, Judge. — I have no hesitation in sayi ng, from 
the facts set forth in this case, that the jury were well 
warranted in finding a verdict for the Plaintiffs. They 
were the proper judges of the conduct of the Defendant^ 
and how far he used that becoming caution and care 
which his agreeing to carry the money, in justice and 
law bound him to do. I think the rule should be dis- 
charged. 

Per Curiam. — Rule discharged. 



..} 



Terrell 

V. V From Rutherford. 
Manney* 



In proceedings by tci, fa. under the act of 1798, to vacate a grant, an 
innocent purchaser irom the original grantee (the grant being void) 
is not protected : the act sabjects to the operation of its provi. 
sions, any <* person claiming under the grant," and the Court can 
make no saving for the benefit of innocent purchasers. 
Entries made by entry takers, otherwise than the act directs are void. 
There is no limitation prescribed by the act ; the 9th section ^ves 
the Court jurisdiction and cognizance of all grants made since the 
4th of July 1776, by which it would seem, that the legislature in- 
tended to exclude the operation of time. 

Fetition to vacate a grant — Petitioner set forth that 
he made an entry in the entry taker's office of Ruther- 
ford^ and obtained a grant from the state^ on said entry, 
for a tract of land in Rutherford county — that his entry 
was made March 26, 1801, and his grant bore date 12th 
of August, 1805, and was duly registered; that David 
Miller, who was now dead, being entry taker, had before 
made an entry in his own office, in his own name, for 
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juKT 1818. tbc same tract of land or a part thereof^ witboul having 
done 80 before a Justice of the Peace for the county« and 
without any return having been made bj any Justice of 
the Peace^ of such entry^ to the next County Court as the 
law required ; that in fact no entry ever was made on the 
records of Rutherford County Courts or on the books of 
said Miller as entry taker^ shewing that tiie entry of 
Miller was there inserted by order of the Courts that by 
false suggestions^ Miller had obtained a grant from the 
state for the land ; that one Peter Manney was now in 
possession of the land or part thereof^ under Miller^s 
entry and grant, with full knowledge of all the facts con- 
nected with Miller*s entry and grants and petitioner 
prayed for a 8d.fa. to Manney, to shew cause why Mil- 
ler's grant should not be vacated. 

Manney pleaded that he had no knowledge of any ir- 
regularity in Miller's obtaining the grants that lie was 
a bonajide purchaser for valuable consideration, without 
notice ; that he and those under whom he claimed, had 
been in possession more than twenty-one years under 
colourable title ; that he had been in |M>ssession seven 
years, and that during thattime, (letitioner had made no 

» 

entry ; that he was in ponsession of 50 acres only of the 
land now claimed, by virtue of the grant to Miller ; and 
lastly, that |)etitioner hath not title to the whole tract oh- 
vered by Miller's grant. Issue was taken on all the 
pleas but the last, to that, tliere was a demurrer and 
joinder. 

Upon the issues submitted to them, a jury, found, that 
' David MilhT, made his entry contrary to law as charg- 
ed in the petition, and under such entry obtained his 
grant ; that Manney at the time of receiving a deed of 
conveyance for the land, had no notice, and was ignorant 
of any thing unlawful or irregular in Miller's entry or 
grants that he purchased of Miller for a full and valua- 
ble consideration which he paid; that Manney and those 
under whom he claimed, had not been in possession twen. 
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tx-on^ years; but that Maaney had been in the iiiihiter<* ^viT^iaia, 
mptedfttadverae possession of tbe land far seven years 
andf morey before the filing of the petition; that the title 
of the petitioner did not 'ox^tend to all tlie land coviired 
by MiUsr's grant* but to part thereof^ inoluding all of 
Miller's grant vthich Mamney clninied. 

Upon this finding, the Goiirt ordered iht case to be 
traasniftted to this Court fur its decision. 



Sbawbll^ JudgOi' delivered the epiitisfi of the.CcfurtV 

We have carefully exiaailned the act bf 1T98, establish- 
ing a Court of Patents^ in the hope we miglit be able to 
satisfy ourselves, that >¥e are at liberty to determine 
tfos case upon principles of erjuity: but the result is» 
that we find it impossible to do 8<>9 without a departui^e 
from the obtixms meaning of the Legislatui*e« The pre- 
sent proceedings are under^' that act, and besides the 
generality of the expressions used, tbe scire facias is di- 
rected to be awarded sgainst the grantee, or patentee, 
' fte ottneVf or persm dtdmingundtr suchf^ant; and the 
act in substance declares,* that' if ' any grant shall 
apjiea^upon verdict, or demurrer^t to have been made 
against tetr, the Court shall vacate it: for us then to hold 
flmi the act did not extend to tlie case of an innocent 
porchaser, would be lilie adding a saving to tbe act of 
Hmitatiotts* The Legislature^ in Hs ehdmeratton of Cas^s, 
has mentioned precisely that in which tlie Defendant is 
placed ; viz : a person claiming under the grant ; and 
there is nothing from which it can be collected that he was 
to be more favoured than a purchaser with notice. This 
act, in its operation, must be construed like the act de- 
clartDg gaming bonds void, by which, as the Legislature 
has made no savings, all gaming bonds into whatever 
hands they may come, are absolutely void. 

Then as to the other part of the case, whether this 
grant was made against law, we think there can be no 
doubt* The act of 1777^ pointed out in what manner 
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juiT 1818. grants should be obtained ; and In the case of entry-tak- 
ers, direets that tliey shall enter lands before a Justice o 
the Peace» to be returned to tlie County Court, and then 
declares that entries by entry-takers made otberwisi 
shall be rotd, and liable to the entry of any other 
person. Miller, the grantee, was an entry-taker, and 
obtained this grant in defiance of the law, his grant 
therofore was against law* Any other constniction 
.would be to render inefficient the principal object of tba 
Le|;islature, which was to vacate the inany grants that 
had been made, upon ill<^gal entries, and illegal warrants. 
This act was passed immediately after the discovery 
of the improper practices that had prevailed in the serend 
land offices, and from its scope, seems to comprehend 
every possible case. 

As to tiie act of limitations, there is no limitation pre* 
scribed by the act, and the 9th section gives the Court 
jurisdiction and cognizance of all grants made since the 
4th of July i7T6f by which it would seem, that it was 
ithe intention of the Legislature to exclude the operation of 
length of time« But if tlio acts of limitation did appl^, 
there was not twenty years before the petitioneHa grant 
to bar the State ; nor seven years afterwards, before the 
filing of this petition, to bar the petitioner. So that in ao 
event, can the Defendant be aided. Tliere miist there* 
fore be judgment for the petitioner that the grant be n- 
cated* 
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State "J • • J^^^» 1W8. 

V. > From Rotherford. 
Dajton. J 



Afl indictment charging ^e Defendant with forging a receipt against 
a ** book account*" is too indefinite : the term is not knovn to the 
JftVy and in common parlance may mean money^ goods, labour 
and whatever may be brought into account : had ^e charge been 
forging an acquittance for goods, the evidence of forging the pa. 
per described in tlie indictment, would have been proper for thft 
jury. 

Indictment in the Following words* viz: 

. The Jurors for tlie State, upon their oath present, that 
James Dalton of the County of Ratherfurd, on the first 
day of October, one thousand eight hundred and seven* 
teen, with force and arms in the County of Rutherford* 
by hisovrn head and imagination, feloniously and witting* 
ly« did falsely forgcand make, and cause to be falsely forg* 
cd and made, and did feloniously, willingly and witting- 
ly assent in falsely making, forging and counterfeiting 
a certain acquittance and receipt against a book account, 
in the words, letters and figures following, that is to 
say: September 3d, 1816, R cceived of James Dalton, 
his book accompt in full, John Logan^ with intent to de* 
fraud one John Logan, of the county of Rutherford, afore* 
said, against the form of the statute in that case made and 
provided, and against the peace and dignity of the state. 

And the jurors aforesaid, upon their oath aforesaid, do 
fuVther present, that the said James Dalton, afterwardat 
to wit, on the said first day of October, one thousand^ 
eight hundred and seventeen, afoi'esaid, with force and 
arms in the county aforesaid, a certain false, forged and 
counterfeited acquittance and receipt, against a book ac- 
count, feloniously, wittingly, knowingly and corruptly, 
did, show forth in evidence as true, whicbsaid last men. 
tioned acqo ittance and receipt is in the words, letters 
and figures following, that is to say ; September 3d, 1816, 
Received of James Dalton his book accompt in full : John 
Logan; with an intent to defraud the said John Logan^ 
of the County of Rotherford, aforesaid, he the aaid. 
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« 

Jc7jfT'l8i8 James Daltoti at the time when he. so shewed forth iiv 
evidence the said last mentioned^ false, forged and coaa* 
terfeited acquittance and receipty well knowinj^ the sane 
acquittance and receipti so by him shewed forth in evi- 
dence as aforesaid* to be false, forged and couoterfeitedf 
against the form of the statute in such case made and 
provided, and against the peace and dignity of the State* 
The prisoner was found guilty, and the only question 
hero was, as to the sufficiency of the indictment 

Seaweli., Judge, delivered the opinion of the Court : 

The term, book account, is unknown in the law, and 
in common parlance, it may mean money, goods, labour 
and wliatever may be brought into account* The charge 
is tlierefore, too indefinite, either to support the indict- 
ment upon the act of Assembly or at common law. Had 
the indictment charged tlie forging of an acquittance for 
goods, this would certainly have been proper evidence to 
be left to a jury. But as the indictment is substantially 
defective, there can be no judgment for the State, and it 
must thei*erore, stand arrested. 



Uorton & wife ^ 

V. > From Granville. 

Reavis. J 

In CMC for dander, the proof of speakings the words, must cones- 
pond in substance at least with the charge in the declaiation. 

Case for words spoken. — ^Tbe declaration charged that 
Defendant had said, the wife of Plaintiff, while single> 
bad sexual intercourse with a negro, per quod she lost a 
marriage with one Waddy, who was addressing her, and 
had offered her marriage. 

The evidence offered was, that Defendant had said 
there was a report in the neighborhood that the Plain- 
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tiff^s wife (then sole^) had had connexion witlv a man of J^^ l^8» 
the wrong colour ; and upon being asked, by the person 
to whom such declaration was made, whether he believed 
the report to be true, the Defendant answered^ he did not 
know well how to do so, as she was a clever, smart, in- 
genious girl. 

It also appeared, that Defendant, after speal^ing the 
words proven, said he did not believe the report to bo 
true, at the time of communicating it to the witness ; 
and further, it was proved that there was in circulation 
fiuch a report as Defendant had mentioned. 

Seawell, Judge, who presided, instructed the jury, 
that there was a difference between stating the existence 
of the fact, as charged in the declaration, and stating a 
report of the existence of such fact ; that the first, as ap- 
plied to the charge in the declaration^ imported guilt ; 
that the tatter, as it related to the evidence, did not ; and 
informed the jury, that to entitle the Plaintiff to a reco- 
very, the proof offered, must correspond in substance, 
with the allegation contained in the declaration. The 
jury found for the Defendant, and a rule for a new trial 
having been discharged. Plaintiff appealed to this Court. 

Taylor, Chief- Justice. — It is necessary that the proof 
of speaking the words, should correspond with the charge 
in the declaration, at least in substance. The declara- 
tion, contains a direct charge against the -Defendant, for 
having uttered the slanderous words ; but the proof is, 
that he said thei*e was such a report in the neighborhood, 
and that he expressed, at the time of speaking the words, 
his difficulty in believing them. This is a material va* 
nance from the charge, and altogether insufficient to sup- 
port it. The verdict was proper, and the direction of 
the Court clearly right. 
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IN EQUITY. 

Haftlen ") 

V. >From Craven. 
Kean. J 

• 

The only modes pointed out by Uv, for transmittinip cases to this 
Court, arc by appeal, or by order of the presiding Judge, becauff 
he doubts on certain points ; when therefore, the parties by content 
make points in a case, without the authority of the Comt, and 
transmit them for decision, the case comes through no legitimate 
channel, and the Court will send it back. 

This case coming before the Court again,* it appeared 
from the statement sent up» that on motion below, that 
a decree be pronouncedi pursuant to the cei^tificate sent 
down before* in this cause. Defendant prayed that the 
cause should be remanded to the Supreme Cout^t, for their 
opinion on the following points : 

!• Whether the trust expressed in the deed of Wilson 
Blount, be not void in its creation I 

£• Whether the heirs of Edward Kean, can be req[air- 
ed to make the conveyance demanded by Complainant, 
inasmuch as the said deed, in terms, binds only the said 
Kean, his executors, administrators and assigns to make 
the conveyance ? 

The presiding Judge, having declined giving any opi* 
iiion in the case, when in the Supreme Court before, from 
reasons founded on his |)eculiar situation, and yet re- 
taining all their force, directed a decree to be entered 
])ursuant to the certificate sent from tliis Court, subject 
to the opinion of the Supreme Court, whether the forego- 
ing points shall be made for tlieir consideration. 

IIall, Judge.— This casci some time ago, was sent to 
this Court, for its opinion on certain questions thet^in 
made, by the Judge who then presided in the Court be- 
low* The questions have been decided by this Coar^ 
and sent back, in order that that Court should make a 
decree in the case. At the ensuing term^ the presiding 

•Term Report! 279. 
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Judge was 6o situatedi that be could gite no opinion in^^^^* ^^^^ 
the case. The parties^ by their own consent^ rather than j^^^ 
by any authority from hini» have made other poiuts iii 
the case, and transmitted them here, for our opinion. It 
results, that the case has now come here, through no le- 
gitimate channel ; not by way of ap|)eal, nor by order 
of the presiding Judge, because he doubts uiion those 
points^ wbi<5h are the only ways pointed out by law, in 
which cases can be transferred to the Supreme Courts 
from the Superior Courts. I am, therefore, of opinion^ 
that the case must be sent back to await such order or 
decree, as ttie ntxX presiding Judge^ shall think proper 
to make thereiq. 

Sea WELL, Judge — I am of opinion, that the De- 
fendant is not' (irecluded from insisting on any thing, 
which he has a right to do, according to the rules of a 
Court of Equity, except such as have been decided by 
this Court. And as this Court can take no jurisdiction, 
but on the points submitted t6 it ; It follows, that none 
others can be judicially decided. It is impossible to 
give a direct answer to the questions now submitted, as 
it does not appear by the case, what was submitted, in 
in the former case. 

Daniel, and RufBn, Judges^ concurred. 
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From New*Hanover. 



l^efy order made in the progress of a oauset may be reaetnded or 
modified* upon a proper case bein^ made out. 

The bill in this case was filed in 1S04, and was demur- 
red to. The demurrer was overruled^ and the Defen^ 
dants ordered to answer by the Supreme Court : and at 
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jm'lBXB. November term^ 1 806, the records of New-Hanover Coart 
of Ecjuitjr, stated that the caase was set for heariii^» 
with leave to take testimony : the cause was continue 
thereafter until April term^ 1817, when the record stated 
that it was set for hearing; and at April term, 1818, it 
was ordered^ '* upon reading the affidavit of Wiiliaia 
Watts Jones Esq. complainant's solicitor, ordered, that 
this cause be continued ; and that the order setting tlie same 
for hearing be set aside^ and leave given to take testi- 
mony/' From that part of the order giving leave to 
take testimony. Defendant appealed to this Court. 

Taylor, Chief- Justice. Every order made in the pro- 
gress of a cause may be rescinded or modified, upon a 
proper case being made out The affidavit laid before 
the presiding Judge appears to have been sufl^ent to 
warrant the order appealed from. 



Peebles and Vavghan, Admrs. 

■ 

Overton. 



} 



From GuilfonL 



Where on a lale by exeoutora» the termt mtdt known irere, 13 
months credit, by g^iving^ bond with approved tecwitjrg and the 
Defendant purchased but refused to paf the money, or give a bondt 
it was held, that the executors might immediately sue for the 
money, notwithstanding the terms were 12 months credit. 

A new trial wiU not be g^nted on an affidavit of the absence of a ma- 
terial witness under such circumstances as would not have induced 
the Court to continue the cause for the absence ef the witness. 

This was an action originally commenced by warrant 
vrhich by successive appeals had raached the Superior 
Court when it came on for trial before SaAWfiiJ^' Judge. 

Tlie warrant was 'Ho aaswei*" Plaintiffs *< in a plea of 
debt on sale of articles to the amount of one dollar and 
twenty-seven cents.'* » 

The Plaintiffs were the administrators of one Kenliaa 
Vaughan, and at the sale of his effects^ made known tlie 
following as the articles of sale. 
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The highest bidder to be the purchaser; all stimsover ^^^^ ^^^^- 
teo shillings, 12 months credit, by giving bond with ap- ^^^'^TT**^ 
proved security. All sums of ten shillings and under, «. 
cash* No property to be removed off the premises until ^^®'*<^"* 
bond be given or money paid : Whoever purchases at the 
sale and fails to comply with the articles, shall pay four ^ 

shillings in the pound for disappointing the sale. 

On the trial, the Court admitted evidence to prove that 
the Defendant at the sale became the purchaser of an ar- 
ticle at the price mentioned in the warrant ; that he re- 
fused to pay the money, or comply with the terms of sale 
by giving bond and security : and instructed the jury, 
that bysuch refusal, a right of action accrued immediate- 
ly to the Plaintiffs, though according to the terras of sale^ 
the purch^er, by giving bond, was entitled to a credit. 

The Plaintiff offered to prove a special agreement to 
re-sell the property purchased by Defendant, and a 
promise made by Defendant to pay tlie difference; 
that such re-sale did take place, and to claim such dif- 
ference if entitled to recover in this form of the warrant : 
this was overruled by the Court, on the ground that the 
form of the warrant would not admit of the introduction 
of such evidence. It appeared that the Plaintiffs after 
the sale to Defendant, had made no use of the property 
sold. 

The jury returns a verdict fiir the Plaintiffs to the 
amount of the property sold, and a new trial was mov- 
ed for on two grounds. 

1. The admission of improper evidence and misdirec- ' 
tion in law to the jury. 

2. Upon an affidavit of one Sander's as agent for De- 
fendant, who swore that he had taken out a subpo&na for 
a witness and delivered it to a constable of the county, 
ampposing that any constable might execute it; that the 
constable had summoned the witness and she did not at- 
tend ; that he was advised byhis Counsel, that under the 
circumstances, her absence was not a ground for the con- 
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Bainey 



jciT 1818. UnaAnce oTthe cause, and therefore he had gone ioto tke 
trial in her absence. By the witness^ Defendant expect- 
ed to prove that Plaintiffs had, after the sale to Defendant, 

i^^u^i^ff* sold the same article, (a spinning wheel) to the witness. 

• 

Sbawbix, Judge, delivered the opinion of the Court : 

The warrant is for the price of a spinning wheel, sold 
at vendue, and purchased by Defendant The terms of 
the sale were twelve months credit, by giving bond with 
approved security. The Defendant bought the wheel, 
but refused to give bond 6r pay the money. He bad his 
election to do either, but must be differently situated From 
other men, if exempted from both— so lar the verdict was 
well warranted, and as. to the motion for a new trial, 
grounded upon the Defendant's affidavit, that must also 
fail ; a^ it is an attempt to obtain a new trial for a rea- 
son admitted to be insufficient for a continuance. 

Rule discharged* 



Executors of Rainey 1 

V. I From Chatham. 

Dunning. J 

In all cases of escape, after a debtor is committed to jail, the Sheriff 
is liable, however innocent he may be, unless the escape has ht&t 
occasioned by the act of God, or the public enemies. 

The Defendant was a Sheriff, and this was an action 
on the case to recover damages for the escape of one 
James Wilson, who was in the custody of the Defendant, 
at the suit of Plaintiff's testator. Wilson was placed in 
the prison, and the evidence as to the escape was, that 
the door of the prison was cut quite across the latch or 
bolt, and that the prisoner escaped thereby. 

The Court instructed the jury as to the fact of the es- 
cape, that Wilson being out of the custody of the Defen- 
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daiit» without having been legally discharged^ was prima Jvkt isia. 
/ode evidence against the SherifT; but that he was not 
liable unless the escape happened^by his actual neglect; 
and withdut such neglect^ they should 'find for the Defen- 
dant. There was a verdict for the Defendant, and an 
appeal to this Court, for misdirection in matter of law* 



Rainey 

V. 

Doniiiiif;', 



Haxl, Judge*«---Oii the trial of this suit, it appeared to 
me a great hardship upon Sheriffs, to be made liable for 
escapes of persons from jails, when they had no autho- 
rity in ordering the building of them, or in keeping them 
in order when built, and when it does not appear that 
they have acted in any respect, otherwise than correctly. 
Considering how rigid tlie law of England is against 
Sheriffs, I had supposed, that in all probability, it gave 
them a greater power than our Sheriffs poSvsess of keep- 
ing the jails in good order. But in this, I was mistaken. 
They are built there, and kept in order as ours are here; 
the Sheriff there accepts of the office at his peril, and in 
case of an escape, after the debtor is committed to jail, 
the Sheriff is liable, iiowever innocent he may be, except 
the escape has been occasioned by tlie act of God or tlie 
King's enemies: — 4 Co. 84, because the law supposes in 
all other cases, that the Sheriff and his posse, are suiBci* 
ent— 1 Str. 435, and although both the Plaintiff and De- 
fendant may be innocent, yet the law and policy require 
that the loss should rather fall on the Sheriff, than on 
the other party — Cro. Jac. 419. So it is with a common 
carrier, he is liable in all events, unrless he come within 
the exceptions before given. Therefore, upon further 
reflection, considering the policy ef the law, and confer- 
ring with my brethren, I think I misdirected the jury on 
the trial below, and for that reason, that a new trial 
should be granted. 
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juLT^m8. state, "]| 

Dicky a slave. 



v > From Edgecombe. 

5- J 



At common law, Hape >^as a felony, but the ofsnee was afterwards 
changed to a misdemeanor before the statute of Westminster. 1. By 
that statute, the pumthment was mitigated ; but by Statute West. 
minster, 3. The offence was again changed to a felony, and thence 
its present existence at a fehritf, is by statute : an indictment for 
Rape must therefore conclude cotUrafirmametatuH, 

r 

Indictment Jor a Rape in tlic following words : 
Thcjurors for the State, upon their oath present, that 
negro Dick, (the property of Mrs. Blount) late of Edge- 
combe county, on the twenty first day of July, in the year 
of our Lord, one thousnud, eight hundred and seventeen, 
at and in the county of Edgecombe, in and upon Judah 
Wilkins, i^pinster, in the peace of God and the State, then 
and there being, violently and feloniously, did make an 
assault, and her tlie said Judah Wilkins, then and there, 
violently and against her will, feloniously did ravish an^ 
carnally know, against the peace and dignity of the 
State. 

The prisoner was.found guilty, and the case was trans- 
mitted to this Court upon the indictment and finding, to 
determine whether any, and if any, what judgment shall 
be pronounced. 

S^AWELL Judge, delivered the opinion of the Court. 

At common law, Rape was a felony, but the offence 
was afterwards changed to a misdemeanor, before the 
statute of Westminster the Ist. By that statute, the 
punishment which then was castration and loss of eyes, 
was mitigated: but by the statute of Westminster the 2d^ 
the oScfnce was again changed to a felony, and hence, its 
present existence as a felony f is in virtue of that statute ; 
the indictment must therefore conclude amtra Jarmam 
statutu Lord Coke, Lord Hale, and Hawkins, all con- 
cur in the necessity of such a conclusion ; and in second 
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Gampbell 

V. 



Institute 180» a clear history of the offence is to befou^d. 'vz.t« 1818. 
It is true Mr. Eastt in his Crown Law, is of a contrary 
opinion, but we cannot feel ourselves justified, in so im- 
portant a case, to depart from what has been by the great 
men above mentionetl, considered in settled law, in com* 
plaisance to the opinion of any writer however respect- 
able : more especially, as all the precedents have such a 
conclusion. The judgment must therefore stand arrested. 



Campbell 

V. 

Staicrt 



pbcll ^ 

V. > 

icrt. J 



From Cumberland. 



When a slare cuts timber on land not belong^ing to his mastery the 
master is liable in trespass, if the act were done by his command or 
assent ; but if it be the voluntary and wilful act of the slave, the 
roaster is not liable. 

Trespass against Defendant for cutting timber on 
Plaintiff's lands. The evidence was that a slave, the 
property of Defendant, had cut tlie timber ; and the Court 
directed the jury, that if the cutting was done by the com- 
mand or assent of the Defendant, that he was liable; but 
that if the act was the voluntary and wilful act of the 
slave, then the Defendant wtt^ not guilty : verdict fo|» 
Defendant. Rule for a new trial refused, and an appeal 
to this Court. 

J^PMillafif for Defendant, cited Dyerf 236 — SirangCf 
1£64— 1 Ld. Ray^ llO— l East, 106—2 Roll M. 553— 
JV'*(}y*5 Max. Ch. 44 — 8alk. 28i^. 



Tatxor, Chief- Justice. It would be repugnant to prin* 
ciple, and in direct contradiction to every adjudged case^ 
to support this action of trespass against the master for 
this act of Ills dlave, which was not done at his command, 
or by his assent* From all the cases it is to be collected. 
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jtr&T I8ld. <fthttt wh^^ the act of tfae servant is wilful aod soch that 

^^f^^^^. ian action of trespass* and not an action on the case must 

9. ibe bronght) the roaster is not responsible^ anless the 

stuert. I^^i |g ^^^^ i^y l^lg command or assent ' But where ioi8<* 

j chief ensues from the negligence or unskiiftilness of th« 
servant* so that an action on the case must be broaght^ 
and not an action of trespass* then the master will bo 
answerable for the consequences* in an action on the cas^ 
|l if it is shewn that the servant is acting in the execution of 
^ his master's business and authority. It is true* that a 
man is liable for trespasses committed by his cattle in 
treading down the lierbage on another's soil: but that is 
because he is bound to keep them within a fence* other- 
wise they will wander and probably do much mischief; 
but he is not bound to keep his slaves confined* and if he 
Were, it would be a monstrous thing to charge him with 
their depredations. 

Daxiel* Judge. — ^This is an action of Trespass vi et 
armiSf against the Defendant* for the act of his servant. 
JThe jury have found* under the charge of the Court* that 
the Defendant did not command or assent to the tres- 
pass committed by the servant. 

The Plaintiff contends* that the Defendant is liable for 
tlie acts ofliis servant in this action* notwithstanding 
be knew nothing of them. The law on this subject 
is clearly laid down by Lord Kenyan, in the case of 
JiPManus V. Crickettf 1 East, 1 06. He says a master is 
not liable in trespass for the wilful act of his servant 
done without the direction or assent of his master; he 
further remarked* that it was a question of very gen* 
eral concern* and had been often canvassed ; but he 
hoped it would at last be at rest. 

An action on the case would be against a master* for any 

damage^s arising to another from the negligence or unskil^ 

fulness of his servant acting in his employ , although the 

master knew nothing of the act at the time; as when the 
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captain of a vessel runs down another vessel, 1>y kis neg« Jult, I8ia. 
ligciice or unskiHulness ; or whei^e a servant does ano- 
ther an injory by negligently driving his master's car- 
riage or riding his horses^ t. East, 106, 1. Chitty, 68, 
131. 3. WUU, 317. 

But where a servant wUfuUy commits an injury to 
anotlier, although in his master's employ ; as if he wil* 
fully drives his master's carriage against another, the 
master not knowing or assenting to it, an action of tres- 
pass cannot he sustained against the master. 

Motion for a new trial overruled. 



Don on the several 

Robinson and otherS; 

V. 

Barfield, 




From Bladen. 



The deed of a feme corert» wiUout a private ezaminatioi^ according 
to the act of 1^51, is a mere nullity and void ; and* to give validity 
to her deed, it must appear that her private examination has been 
bad, pursuant to the act ; if it appear by the Clerk^s certificate 
that the *' deed was acknowledged in open Court and ordered to 
be registered, ** the Court will not preaume a private examination 
from such certificate. 

An act of Assembly declaring that certain deeds which are not exe 
cuted according to law, shall be held, deemed and taken to be 
firm and efTectual in law, for the conveyance of the lands mention- 
ed in them, is unconttitutional, being in violation of the 4th section 
of the Bin of Bights, which declares the X<egislative« Execntivey 
and Judicial powen of Goverament, to be distinct. 

Case a^eed.*— William Bartram, in or about the year 
1769» died intestate^ seised in fee-simple of divers lands 
in Bladen County, and leaving one son^ William, and 
two daughters, Mary and Sarah. William diedintes- 
tate and without issue, in the year tT7l, on which, Ma- 
ry and Sarah became seised of the lands in coparcenary. 
Afterwards Mary intermarried with Thomas Robinson, 
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jcKT 1818 and Sarah with Thomas Brown. Mr. and Mrs. Ro« 
^^T'^^ bin8on» and Mr. and Mri^. Brown, made partition of 
V, part of the landst and on the 8th February, 1776, ma- 
^^*^^^^ tually executed Deeds to each other, suAcient in forin to 
convey a joint estate in fee-simple; hut there is no evi- 
dence that either' Mrs. Robison or Mrs. Brown was 
privately examined as required by the Act of Assembly. 
The land described in the declaration is comprehended 
in the deed from Mr. and Mrs. Robison to Mr. and 
Mrs. Brown ; on which deed is the following endorse- 
Ipent, to-wit, ** August term, 1778 ; this deed acknow- 
ledmd in open Court ' and ordered to be registered."-^ 
On the<£5th March, 1779, Mrs. Brown joined with her 
husband in a deed, and conveyed the premises to George 
Lucas, and on the day following, Lucas conveyed the 
land to the said Thomas Brown. Mrs* Brown was 
never privately examined as to her free consent in mak- 
ing the deed to Lucas^ in the manner prescribed by the 
Act of Assembly : but a short time previous to her death 
she was asked, on examination by the subscribing wit- 
nesses to the deed, as to the fact, when she acknowledg- 
ed to them, that the deed had been executed at her vo- 
luntary instance and of her own accord ; which the wit- 
nesses testified inwr iting on the deed the same 25th of 
March, 1779. After her death, her husband General 
Thomas Brown, applied to the General Assembly, and 
in the year 1788, an act was passed confirming his 
riglit to tite landy and declaring that he and his heirs 
should hold the same in fee-simple ; which act so far 
as itis consistent with the above facts, is made a part of 
this case. Mt*s. Brown had three cbiltli^en, two of 
whom died in her life time without issue. Tlie other^ 
named Elizabeth, died afterwards in the life-time of her 
father; intestate and without issue— on the 4th day of June^ 
1796, after the death of Sarah Brown and Elizabeth 
Brown, General Brown executed a deed to Stephen Bar- 
field for the same I«nd : Stephen Barfield afterwards 
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amveycd to Allen Barfield^ tbe Defendant : the BarfieMs '«xr, 
or one of tbem^ posaesaeil the land constantly since tbe 
4tb June, ir96*--Gen. Brown died on the 22d November «. 
1814, and this suit was bronj^ht in August 1815. Tbe >*^^* 
lessors of tbe Plaintiff are tbe beirs at law of Mary RobU 
son, and also tbe beirs at law of Elisabeth Brown, who 
survived her mother, but died in the life-time of lier Ca* 
ther« 

•AfanpAey, for the lle/inidan^«— This eaaewill be eonsid- 
ered, 1st under tbe deed made by Thomas Robison and 
Mary bis wife, to Thomas Brown and Sarah bis wife : 
and 2d. under the act of Assembly passed in tbe year 
1788, to confirm Thomas Brown's title./ 

1st The lessors of the Plaintiff, are the heirs at law 
of Mary Robison, If Mary Robison cooM not recovejr 
the lands, her heirs cannot, as they claim through her^ 
and cannot be in any better situation that slie was. Mary 
Robison, with her husband Thomas Robison, conveyed tlie 
lands in question to Thomas Brown and Sarah bis 
wife, by deed containing the usual covenants of warranty. 
What is tbe effect of this deed ? It was intended by tbe 
parties to make partition ; but in considering the effect of 
tbe deed, tbe law will regard Thomas Brown and Sarah bis 
wife as purchasers^ as deriving tbe estate from Thomas 
Robison and Mary bis wife. How then does the deed 
operate as to Thomas Brown and wife7«~It must 
operate as between the parties* in the same way with a 
deed made to Thomas Brown -and wife by pcrsoAsseis* 
ed of the entire estate in tlie lands ; tliat is, it gives to 
Thomas Brown and wife an estate which necessarily^ 
survives to tbe longest liver: as against Mary Robisda 
they are seised of the entirety, <^ which neither the bus* 
band nor wife can dispose of withottt the assent of tbe 
other, but the whole must remain to tlie survivor.'' This 
is not a mere deed of partition $ for why is there a clause ' 
of warranty, and Vhy is that warrMty joint to the bus* 
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3ttr 1818 band and the wife* Thomas Aobisoh and Mary kls wife 
^^^^'^f'**^ have therefoi-c elected to make this a deed of partition 
«. and a deed for otlur purposes ; and as to these other pur- 
Barficld. poses it shall bind them as well as for the pur|ioscs of 
partition— If then Mary Robison were alive and were 
the lessor of the Plaintiff in this ejectment; could sho 
recover against her deed ? She has made a deed whicb 
gives to Thomas Brown, by operation of law, the entire 
estate in the lands in the event of his surviving his wife ; 
he lias survived her, and Mary Robison t^ estopped to 
claim against her deed; If she could not recover, bcr 
heirs cannot ; they are privies in estate^ and have to 
claim through her ; the estoppel binds them as well as 
her, and lier warranty bars them. 
> If therefore this deed has been legally proved and re- 
gistered, there* seems to be an end of tlie question. Tliis 
depends upon the construction of the endorsement made 
on tliis deed by the Clerk of Bladen County Court. The 
case sets forth that *^ there is no evidence that Mrs* Ro- 
bison was ever privily examined as required by the act 
of Assembly ; but it also sets forth << (liat it appears by 
the endorsement on the deed, that at August term 1778, 
of Bladen County Court, this deed was acknowledged 
in open Court, and ordered to be registered.'* The De- 
. , fiendant contends that this endorsement is legal evidence 
of the privy examination of the wife ; is legal evidence 
that the acknowledgment uf the deed by the grantors 
was made in such mode and form as authorised the Court 
in order the deed to be registered — Tlie act of 1751, ch. 
Sf declares ** that all conveyances in writing, and sealed 
^y husband atnd wife, for any lands, and by tliem perso- 
nally acknowledged before the Chief Justice, or in the 
Court of the county where the land lieth, the wife being 
first privily examiiiedf before the Chief Justice, or some 
member of the County Court appointed by the said Court 
for that pur|)ose, whether she doth voluntarily assent 
ttiereto^ and registered according to the dil*ections of the 
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Jiiws of this pt'ovincey shall be as valid in law to convey ^^'^ 1819, 
all the estate ami title which such wiTe may li.ive or shall 
Kave in any lands, &c.^ — Befora the |iersonai acknow<- 
ledgmcnt of the deed in open Courts the wife must bo 
privily examined by some member of the Court appoint* 
ed for that purpose^ whether slie doth voluntarily assets 
to such acknowledgment 9 upon the report of this mem 
ber, the Court either receives the acknowledgment of 
the wife and orders the deed to be registered^ or refuses 
to receive her acknowledgment— If they do receive her 
acknowledgment in open Court, is it not legal evidencey 
that they had been informed in the proper way that she 
voluntarily assented thereto ? The Court is not to re- 
ceive her acknowledgment, nor make an order for the re- 
gistration of the deed, until they are informed by one of 
their members appointed for that purpose, that she, upon 
a privy examination, does voluntarily assent to make such 
acknowledgment. The wor<ls of the act, " voluntarily 
assent thereto/' can mean nothing else, than voluntarily 
assenting to acknowledge the execution of the deed in 
open Court: and this privy examination must always 
precede her acknowledgment in o|>en Court* and the re- 
ceiving of her acknowledgment in open Court, is evi- 
dence of her privy examination : for the Court must be 
presumed in this, and in all similar cases, to have done 
what it was tlr^r duty to do ; and without this presump- 
tion, one half of the acts of judicial tribunals would be of 
no avail. It is a rule subject to no exception, that where 
the law either |)ermits or directs a thing to be done, and 
prescribes the form and mode in which it shall be done, 
that the record ♦♦that the tiling is done," necessarily^ im- 
plies that it has been done in the form and mode pre- 
scribed : and as. to matters of substance incidental to 
the main act to be done, the like presumption arises; 
under the act for emancipating slaves, the County Court 
arc empowered to emancipate for meritorious servicm 
only ; yet if the record shew, that the Court have eman- 




m6 CASES m THE SUPREME COURT 

jr» itlf • eipated a slave, and shew nothing more, the preemnpttoo 
irresistibly arises^ that it was for ofteritorioas servicea^ 
because the Court is to emancipate for tiiem only. So 
with respect to feme-coverts^ the Court is to receive tlieir 
acknowledgment of their deeds only after it appears to 
them by a privy examination that they voluntarily assent 
to malce such acicnowledgment j and if they do receive 
their aclcnowledgment in open Court, and that appears 
of record, the legal presumption is ii:re8i8tibley that the 
fcme-covertS| had, upon a privy examination^ voluntarily 
iussented to make such acknowledgroent^In all alienap 
tions by fine or common recovery, by husband and wifet 
the common law requires the wife to be privily examia* 
ed ; yet in all instances her assent is presomed, for the 
record does not shew that she has been privily examined* 
As she ought to be eocomitied upon the fine and the reoo* 
very, the law presumes, where the fine has been levied 
or the common recovery suffered by the husband and 
wife, tliat she has been privily examined : and in every 
case of a fine and common recovery by husband and wife, 
this presumption exists; but in each, the law requiroi 
that the wife shall be examined by the justices, and yet 
the record docs not set forth her privy examination — Co. 
Lit.-S5S, b. Com. Dig. Baron and Fepne^ G. 1. — 0.2«-^ 
In diese cases, to what point is the wife privily examin- 
ed ?— To this only, whether she be willing to levy the 
fine or suffer the recovery. So under our act of Assem* 
biy, ^ whether she voluntarily assent to acknowledge her 
deed in open Court*' — ^As the judgment of the Court up- 
on the fine or in tlie recovery, presumes her previous 
privy examination, so is her like examination presumed 
under our act of Assembly, where the Court receives Iter 
acknowledgment and orders her deed to be reglstored«»-« 
This presumption or intendment is carried so far^ ** that 
a fine by husband and wife binds the wife, tiioagh the 
uses are declared by the husband alone ; for the assent 
ef the wife shall be intended^ if her dissent does not ap- 
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j^rJ^-^t Co. 07, Com. Dig. Baron and Feme, G. !•«** J<»v ^^ 
It may be further obserfed, that the forna of proceeding 
in levying a fine and those under oor acts of Assembly 
are in substance precisely the same* In a finOf the cog" 
nixors acknowledge that the lands in question are the 
right of the Complainant— d BK Com. 354. ** If there 
be any feme-covert among the cognizorsy she is privately 
examined whether she does it willingly and freely^or by 
compulsion of her husband." — ^Id. 355. Her acknew- 
lodgment is then made in open Court and becomes mat- 
ter of record. But her privy examination is not even 
mentioned upon the record, nor is there any proof of itf 
except the presumption arising from her acknowledge 
ment in open Court. Mr. Blackstone, in the appendix 
to the second volume of his Commentaries, has given the 
record of ** a fine of lands siir cognizance de Droit, &c.'' 
In no part of tliis record is the privy examination of tlie 
ferae«covert mentioned, nor is it mentioned in any record 
of a fine to be found in books of precedents. But the re- 
cord sets forth that in open Court, or before a Judge, or 
before Commissioners acting under a Dedimus pote$ta' 
(em, the feme«<:overt acknowledged the lands to be the 
right of the cognizee. — Does not oar act of Assembly re- 
quire tlie same things to be done, which the conunon 
law requires ? The wife is to be first privily examined^ 
whether she doth voluntarily assent to acknowledge her 
deed in open Court, and then in open Court she makes 
the acknowledgment. What then ought the record to 
set forth i Surely nothing more than ** that in open 
Court she acknowledged her deed.'' — In tlie present case, 
.the record does set forth that fact ; and that upon the 
acknowledgment of the deed in open Court, the Court 
ordered it to be registered— It is true that a practice 
prevails of certifying that the wife was privily examin- 
ed ; but tiiis practice is no more evidence of the law, than 
another practice which prevails upon the same subject, 
and that is^ not to take the acknowledgment of the wife» 



S98 



CASES IN THE SUPREME COURT 



Bobison 

V 

Barfield. 



JuiT 1818. in open Coart at ali^.nor to certify it, but rely exclu- 
sively upon her privy examination* 

dndly. But if the acknowledgment of the deed by Tho- 
mas Robison and Mary his wife in o|)en Courts be deem- 
ed insuflScient to make it binding upon Mary Robisoa 
and her heirs, is the Defendant protected against iheir 
claim by the deed of Thomas Brown and Sarah his wife 
to George Lucas, aided by tlie act of 1788 i* As Sarah 

^Jln Act to qinet Thomas Brown^ of Bladen coimiy<, Esquire, 
in his title to and possession of divers lands^ tenemenUf 
and hereditaments therein referred to. 

Whereat William Bartram, late of Bladen county, Elsq. deceased, 
died intestate, possessed of divers tenements and faereditamenta^ 
which descended to his only son William Bartram, who departed this life 
intestate and without issue, whereby all the said real estate descended 
to Mary Robeson (formerly Bartram) wife of Thomas Robeson, now 
deceased, and Sarah Bartram, since the wife of Thomas Brown, Esq. 
the only sun-tving' children of the said William Bartram, the father and 
heirs at law of the said William Bartram, their brother : and wberens 
after the said Thomas Brown and the said Sarah Bartram intennarried« 
they ag^ed to make partition of part of the said real estate with the said 
Thomas Hobeson and Idary his wife, and on the Btli day of February, one 
thousand seven hundred and seventy-six, the parties made mutual 
conveyances to each other, the moiety Of each sister being conveyed 
to her and her husband in joint tenancy, as in and by the conveyance 
of the said Thomas Itobeson and Mary his wife, to the said Thomas 
Brown and &ai*uh his wife, bearing date the d»y and year aforesaid^ 
may more fully appear : and whereas afterwards^ that is to say, on the 
twenty -fifth day of Mar jh, one thousand seven hundred and seventy, 
nine, the said Thomas Brown and Saraii his wife, in order to secnre 
a provision for their daughter Elizabeth Brown and her issue, u 
hereinafter is mentioned, by imlenture bearing d.ite the day and vetr 
last aforesaid, conveyed to Geor.^e Lucas, of Bladen county, gentleman, 
all the lands and tenements mentioned and described in the before 
mentioned conveyance from the said Thomas Robeson and llaiy his 
wife, to the said I'homas Brown and Sarah his wife, and a moiety or 
undivided half part of all the other lands, tenements and hereditami nt^ 
to which tlie said Sarah was jointly entitled with her nid sister qf 
the estate of their said father William Bartram, Esq. and the said Sarah 
Brown then languishing under a dangerous indisposition, and not like- 
ly to live until the next court of her county, and the Judges of the 
Superior Courts being then on their circuit, so that there was no 
probability of her li^ng until she could be ezamuied touching her free 
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Brown died before she was privily examined an to the Jvxt, isis. 
execution of this deed, either by a Judge, by the County 
Court or by commissions, it is clear the Defendant can- 
not (at law) at least avail himself of this deed, unless by 
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'consent in executing^ the said last mentioned deed of conveyance, she 
the said Sarah Hrown declare t to the persons who were witnesses to the 
execution thereof privately and apart from her luisband the said Tbo- 
mns Vrown^ which witnesses were requested by her to hear and cer- 
tify her said declaration, that she sealed and delivered the same as her 
act and deed of her own ft'ee will and consent, without any ' fear or 
compulsion from her said husband, all which the said witnesses have 
testified in a certificate annexed to the said deed, and the same is 
sworn to by John Davis, Esq. the surviving witness : and whereas the 
mid Ckorge Lucas, on the twenty-sixth day of March, in the year 
aforesaid, re-conveyed all the lands, tenements and hereditaments 
herein before mentioned, comprised in the conveyance of the said 
Thomas Brown and Sarah his wife, to him the said Thomas Brown, his 
heirs and assig^ns, of all which he hath ever continued in quiet and 
]»eaccable possession ; and at the same time the said Thomas Brown, in 
consequence of a previous agreement between him and the said Sa, 
rah Brown his wife, and as a condition upon which she c6nsented to 
convey her estate, did enter into one bond or obligation to the said 
George Lucas, in the penalty often thousand pounds currency, condi« 
Honecl that if the said Thomas Brown should within twelve calender 
months from the date thereof, convey to said George Lucas all the before 
mentioned lands and lots mentioned in the said several convcyancei 
intrust for him the said Thomas Brown during his life, and after the 
death of the said Thomas Brown, then in trust for Elizabeth Brown, 
daughter of the said liiomas and Sarah, for her life, and after the death 
of the said Elizabeth Brown, the daughter, then in trust for the 
children of her the said Elizabeth in tail ; and in case the said Eli- 
sabeth Brown should die without issue at the time of her death, then 
in tnift for the said Thomas Brown, his heirs and assiifns forever : and 
whereas : the said Thomas Brown, in pursuance and execution of the 
several trusts jnentiooed in the condition of the same bond, did by in- 
denture bearing date the eleventh day ot April in the year last afore, 
aid, therein reciting the said condition, convey to the said George 
I«ucas» bis heirs and assigns, all and singular, the lands^ tenements and 
hereditaments in the said indenture and the before mentioned bond 
and conveyan&s mentioned, and referred to upon and for the 
several trusts, intents and purposes as in the condition of the same bond 
mentioned and expressed, or in and by tlie said several deeds and 
conveyances, repstered in the registfy of Bladen county, reference 
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being thereto bad may more fully appear: and whereas afterwards, 
that iatosay» on or about, the twenty-ninth day of the same April, in the 
year kat aforesaid, before the sitting of the County Court of Bladen, 
and whilst the Judges of the Superior Court were on their circuit, the 
said Sarah Brown departed this life, without having been privately 
amined agreeably to the direction of the act of Assembly, 
her free consent to the execution of the before mentioned convey, 
anoe of twenty*fifth March, one thousand seTen hundred and seventy- 
nine s and the said Elisabeth Brown, daughter of the said Thomnn 
Brown and Sarah, his wife, having since departed this life at the sfpe 
of five years or thereabouts, the aaid trust estate by the tenor of tho 
deeds and conveyanees herdn before mentioned devolves upon the 
said Thomss Brown, his heini and asngns : and whereas it appears 
upon, indisputable proof to thia general aasembly, that aa the said 
Sarah Brown hath expressly limited her estate to her own issne in tai^ 
her intentson was to exclude her other heirs in favor of her husband 
the said Thomss firown, which is fully expressed by documents ex- 
hibited by him the sajd Thomas, so that |the substance of the act of 
assembly for the alienation of estates of feme^coverts hath been fulfy 
complied with, and even the formalities ss far as it was practicable ; 
and the intention'of the law being no more than to prevent the aliea- 
ation of the wife's estate thro' the undue influence or by the compul 
aion of the husband, and the said Thos. Brown in the present ease 
taking no estate by the said conveyances ;n the first instance but wfaa^ 
he had before, it is just and reasonable that ho ahould be quieted in 
his title to and possesaon of the hmds and premises h«f«in before re. 
forred to. : 

1. Be it tkerrfore enadedby the Otntrd Jisaembfy ^ ike 
Siate (j^North-Carolina, and it i$ hereby ermetedby autkerUy 
of the aame^ That all the before mentioned deeds and cod* 
veyances shall be held, deemed and taken to be firm end effectual in 
law for the conveyance of the lands, tenements, hereditaments and 
premises therein mentioned against the heirs of the said Sarah Brows, 
and so as to bar them and every of them forever; and that the coo- 
rejrance by indenture from the said Thomas Brown and Sarah bis wife 
to the said George Lucas, bearing date the twenty-flth day of If arch 
one thousand seven hundred and seventy-nine, as before meatiened, 
with the private eapamination and <iechamtion of the swd Sarah Blown 
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&I Mpport of the -affirmative of this question, it may ^'^Jj^^/'- 
ke observed* thai aa^to convejaatea by feme^coverts^ the t^^uu^ 
objecrt of tlie eommon law as well as of our statute^; apon 
the sabject^ is to ascertatti whtther they volantarily as* 
sent to maJbe such convcjyaiicrs. The common law baa 
made the custc^nriary proceedings in a fine or in a com- 
mon recovery f evidence of lliia voluntary assent ; our 
statutes liaite made, her privy eamination and her ac-^ 
knowledgoseat in open Courtor before a Judge, evidence 
of tiiis assent* Tbeconimao law ascertains the fact one 
way, our statutes aaccnCain it in another**«Ftnes and re~ 
coireries are equaUiy. modea^of aliaaatiaii with deeds ; but 
t(ie €M>mmon law does* not recso^nize a d^ as a mode by* 
which a femeocovert can alien her lands, and therefore 
dechures her deed or her conveyance void. Pines aad re^ 
ooveries opkrate by way of assurance, not of conveyance^ 
for in alffict c<mlaBiplatiaikiaf law the cogntaea in a Ana 
and- thedeniflBMlaai in a common recovery, have a title 



thereto, ftiioesedt now apen lecord in the registry of Bladen county* 

« 

«ball be held deemed, andt^ken^ and in all courts of law and equity 
shall be construed itnd adjudged to be good and effectUAl in law, fur 
conveying the estates of the said Thomas Brown, and the said Sa- 
rah Brown his wife, and each of them, of, in and to the several lands* 
tfentments^ and hereditaments and j](reini8es in the said last mentioned 
indenture, mentioned in the same manner as if the atdd Sarah jPfown 
^ad been privately examined with respect to her free consent to the 
execution ' thereof in any manner prescribed b^* law, and as if such ex" 
amination 'and declaration had been ccilificd by any Judgt*, Justice 
Ceurty or Oomaiissicniers for that* purpose legalVv appointed : any 
IwiTt usagf or- easteoi to th^ contrary jn any wise notwithstanding. 

il, And hMU, enacted by the authority aforetaid, That in all or any 
suit or suits which mny hereafter be instituted against the said Thos 
Brown» his heirs or assigns, by the heirs of the said Surah Brown, 4ug 
late wife, or by any other person or persons claiming by, ftom or 
andey ^htMf or «ny oC tbeoiy for the recovery of all or any of the lands« 
tepenieiits or her^itanienta meatjioned or described in the said last 
mentioned indenture of conveyance, this act may be given in evi* 
dence, in the same manner as public acts are usually given in evidence, 
and shall be a perpetual bar to any such suit ; any lav to the contrary 
notwitfaataadiag. 
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jvtT IM fo the iMd paramount totbe fHM^covert But Ihaae 
fictitious proceedings hmg applied to the parpooeiiC 
alienation are now considered as modes of passinjg hmdo* 
They were never in use in tMs state* And ihe LrgisI** 
tore has prescribed another AMde of alienation for feme^ 
coverts, and that iSf bg 4ud: and trnve prescKbed* 
mode in which their deeds may be prsved* It is essen^ 
tial to every deed that the malter thereof assent to it* 
This assent is proved in ordinal*y cases by pfoving; tiM 
sealing and delivery- But as to feoK^coverts, the Lo* 
gialatmre has dedared^ that their assent shall be evi» 
denced by their acknowledgment in open Court* tliey be* 
ing first piivately examined whether tliey Tohm t ari iy 
^ree to make such acknowledgment. Is it not comp^ 
tent for tlie Legislature to prescribe ottier modes by whidi 
their assent may be evidenced ? Cannot the Legialatttm 
say, that other proofii than those reqnamd by the extot- 
ing statutes, shall be good as to the eaaeutinn of deois 
by feme-coverts ? If so, could not the Legtslatore of irM^ 
say, that the acknowledgment of Mrs* Brown to the two 
witnesses to theileed, ^« of her having executed it freelf 
and voluntarily,'* should be deemed good evidence of the 
execution of the deed i And having said so^ ohnil not 
Courts of Justice be bound by it ? fihall they not observn 
the role of evidence prescribed in this case? The Legist 
lature cannot exercise judicial (lowers, properly speaking; 
but they can prescribe rules for the government of the 
judiciary and establish the rules of evidence in all eaasa 
whatsoever. They have exercised tliis power inn van* 
ety of instances ; as in the case of book debts^ wliere 
they have enabled the vendor of goods, or the performer 
of work and labor, to prove the sale of the goods or the 
doing of the work, by his own oath, wherever be baa no 
other mode of proof : they have said how deeds shall bo 
proved, and they surely can say, that other 'proob msy 
be admitted than those already recognized-^We are to 
bear in mind that tbe Legislature have authorised fepe- 
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coterts to alleii their lands Ay ifMi» a mode of tHeiiatioii #nv i^i* 
%hloh IhecoiMMHi hiw declared atterty void — What ie ^^^^^^ 
tte co Bi e que ac c ? A deed te perfect hy the sealing mul t . 
driiTcry; the privy eianinatioa of the feme-covert and l*"^*^ 
her ackfiowMgOMiit in open Courts are in no wise ee* 
eenClal to the validity of her deed ; this is only a mode 
af ascertaining whether she hath given her assent to it 
If she die belbre such privy examinatioa and aclinow^ 
ledgment, the grantee can claim nothingt and why i Not 
hecanse the deed is invalid^ or void, but hecanse he can* 
ttot prove its execotion. Many deeds made by persons 
laboring under no disability are inoperative^ because 
fbeir execntton cannot be proved ; but they are not on 
tiiat account void. The Legislature may admit other 
proofb than those authorised at the time the deeds wei^e 
made, and thus enable the grantees to prove their execu* 
tion« Where a new nile of evidence is prescribed by tho 
Legislature, it operates alike upon cases existing as up* 
on those to arise in future. ^ These rules are remedial 
and are made finr the purpsae of correcting evils which 
exist at the time* aa well as evib which are to ariss 
thereafter. 

The doubts which exist upon this part of the case^ 
aeem toarise* 

lst« From consi der i ng tfie privy examination of a 
feme-eoverty and Iter admawledgownt in open Coort» a$ 
etiealiaf to tkeDaMHy of ft€r dsedi and that as her deed 
is imperfiBCt and invalid oatil such examination and ac« 
hnowledgsMnt bo bad^ if she die* her heir at law is en* 
Utied I and 

Snd. That the Legislature cannot divest tbeestatethoa 
aofoirsd by her hoira at law ; and therefore the aet of 
ir8t» is totally inoperative. 

In answer to those oltjeetionst it may be observed that 
all our rtatates upon the subject of deeds made by feme^ 
coverts^ are mmidtttive: there is no clause in any one of 
which repeala ali other lawa i^n^ same sobjeot- 
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JNnftK m^ On the. comtrarjr, U^ fipt.pCtZl^f dNM^wUi^ imt |im* 
^*^^*f^^ scribed tLe mode of aliening bj. 4^»#flf 4iecl«t«tit Uiafe if 
.^ the wife acknowledge h^ dee4 .in fi|^n Coiirlyako* iMiinc 
B4cSold« grst privily examined whether. sh^ acknowledgaa Ibe 
same ffeely^ the conveyance ali^II be a« good ** to all in- 
tents and purposes, as if done by fin^ and ny^v^rj^ mr 
by any other way or mtans whaUoeeer $** dei^ly. iatiwip 
ting that there might be '^ other ways and means'' of 
proving the free acknowledgment of the wife. The ad« 
ditional act of 1751, ch. 9, has no repealing claase* iua4 
also speaks of ^* other ways and means'' of provi.i^ Iba 
wife's free acknowledgment* • And it is worthy of nf* 
mark^ that both of these acts validate and coofirm deeds 
which had been previously proved in a certain way^ al« 
though no law at the time authorised tlie way. It seefBS 
clear from these acts (and they are the only material acU 
upon the subject) that the Li^slature has never coasi* 
dered the privy examination of tbe wife and her acknow- 
ledgment in Court as essential to the validity of her d^^ 

All the difficulty is removed by eonsideriag that il is 
essential to the validity of every deed^ that it be mide 
fredy and by persons laboring under i^o disability to eon* 
trkct : in other words, the party contracting maat as- 
sent to the contract. — As to persons laboring ondar bo 
disability, this assent is often presitned by the lew from 
circumstances, and positive proof of tbe assent is nol re* 
quired. Thus the scaling and delivevy of a deed is pre* 
somed from the grantee being io . posseasion of it, aad 
proof m^de of tbo hand^wmting oC.the. aubocrihMiif wit* 
nesses, where they are dead. As to persoes laboriag 
under «ome disability^ sodi as coverfenre, &C when tlie 
disability appears, the law reqoires other than more pre* 
sumptive proof of the assent ef tbegranlor: bat all r^ 
quii*ed by the law is, that it shall appear by legal proofs 
that this aasent was given* Until this shall ai^iear, the 
deed of a person laboring mnder na disability is no mere 
operative than tbe deed of m feme<avert Betb 
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siMd opM the aame fiMrfing^t and whcftker etthei' Wll^ Jvtt I8I8. 
ever operate fcr the benefit of the grantee, depends apoit '^^TT^*^ 
Im proving that it was executed freelj and by a perstm 9. 
competent to emivey. But in neither case is this proof Garfield. 
essential to the validity of the deed. Many valid deeds 
prove inoperative, because the grantees cannot prove their 
eieeation ; and it is as absard to say^ that tiie deed of a 
feme-covert is f iiva1id» because her privy examination 
amd acknowledgment in Court have not been had, as that 
the deed of a person laboring under no disability is inva- 
Hd because its execution cannot be proved. The statutes 
do not declare that her deed shall be invalid without her 
privy examination : they differ in this respect fi^m the 
ftatutes relative to- devises (and many other statutes) 
which declare the devises raid unless the will be attested 
by a particiilar number of witnesses, &c. 
« K then the privy examination of a feme-covert be 
not essential to the validity of her deed, but is to be 
considered merely as a mode of ascertaining whether 
the executed the def^d/rcely, is it not competent for tlie Lo* 
gislature to prescribe other ihodes of pi*oving the same 
Ibtct ? To declare that her deed when proved in soma 
•ther way, shall be good to pass her lands r If this rea« 
ioning be correct, It seems conclusive upon ithe preseni 
ease. The act of 1788, declares in substance, that the 
proofs in that case of the free execution of tlie deed by Sa» 
rah Brown, shall be taken by the courts of justice in this 
etate as suiBcient, and the deed be held, deemed and ta- 
ken by them, as valid to all the intents and purposes for 
which it was executed. 

This way of considering the subject steers clear of tlie 
second obje(;tion, to wit, thatthe Legislature cannot by any 
ect take away the property of one person and vest it in 
inother. For upon the death of Elizabeth Brown, the 
kgal edtate iti the lands did not vest in her heirs at law 
so as to give them any interest. It resembles precisely 
tAe case of a. deed execot(Mi and delivered^ and the grant. 
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[9wt IBIS, or dying before its probste anil regtstniti^ik Vhe re g l^ 
try acts declare tbat the grantee shall not bave uitin of 
the lands ontO probate and registration : who has tiitf 
seisin in the interim ? Soppose it to be in tM heir 
of the grantoTf the snbsequent probate and registraii» 
tion of the deed divests It and jpves it to tho granfeoo» 
When Elizabeth Brown died, let it be taken for grant* 
tf that the deed could not be pro red nnder Ibo rales of 
evidence then prescribed |ind in force ; it Is inoperatlsio 
tin that accoanty and the seisin of the lands vested is 
lier heir. Tiie deed is a mere dead letter becanse of the 
want of some legal mode of proving its exscntien : bnt 
it will be recollected that no law declares it in this etMi 
of things Is he void. Its operation is tnipendsd ani 
would have remained so» had not the Legislature stept iw 
and declared that as to that deed, other proob of its exe* 
eution dioold be admitted than had been betsre ie cog ni « # 
ed ; and those proofti appearing to tbe LegislaAnKt the 
deed is declared to be well proved and to be irm aad ef* 
fectoal in law, for the conveyance of the lands* Tbto 
ftat of the Lpgislatare gives to it operatiottt divestn tte 
seisin of Elisabeth Brown's heir and vests it in George 
Lucas ; attd%f in ordinary eases where the grantor diaa 
before tbe probata and registration of his deeS, his heift 
have no cause to complain tbat their seisin in divest* 
ed by the subsequent probate and nitration* Mrs. 
Eobison^s heirs have no cause to complain* that their 
eeisin has be^n divested by the operation given to the 
deed of Sarah Brown by the act of 1^88. 

The reasoning upon this latter point is fiNHided upon 
the fact^ that the statutes do not declare vmd the deed of 
a feme-covert to the free execttti}>n of which she bin not 
beeh privily examined by a Jodge, Ac. It is oonoededb 
that if upon a fair construction of those statutesb snel 
deed must be considered to be vmdf tiien tho heir 
at law takes tbe lands, and tlie objection qipiies that 
the liegtslatttre cannot divest him of timm. Hot All 
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GMflnictiM wUi not b« roBorted to withoat evident ne* ^*>^* ^^^ 
ooflsity* For apon wbnt Iboting do all oor conflrmtng 
statutes sfauid I CtitiaMAy open thist that the parties to 
m eontraet have attempted to do sometUag lawful in Itself, 
bat wMch cannot be eflhcted withoot the aid of the Le* 
(islataro. , How many statutes have we» validating and 
^ving eflbct to certain deeds^ powers of attorney^ &c» 
wbieh Imve either not been proved at all, or proved irre- 
^larly i Are all these acts void ? Surely not It is no( 
objection that the act of irss^ operates retrospectively; 
80 do aU our acts giving a forlher time to prove deeds» 
&C. The Legislature have gone on for a century in pas* 
aing confirming statutes ; and sbaM it bo now said that 
they have no such power? That this remedial branch of 
floversignty, which in this as well as in other countries hat 
been found so necessary forgiving relief in cases beyond the 
Msch of the ordinary tribunals^ haa never belonged to the 
Zii^slalttre of North-Carolina i The first Genond Assem- 
bly which metiniiiis province, whose l^islative acts are 
lobeu found in our statute book, passed an act validating 
and oonfirmiag conveyances ot femC'^coverts, The act 
«f 1715* ch. M^ recites, «<tiiat << whereas tiie legal 
waif of passing lands where the estate is in a feme-cov« 
art, is by fine and recovery ; and it having been formerly 
practicable in this govei^inient (fines and recovery not 
being in use here) ^that sales have been made by tho 
boAand with the wlfe^s consent, and sometimes by^ sales 
^m them both, and acknowledged in court, the wife 
being first privately examined by the court, whether she 
acknowledged the same freely f' and then declares ** that 
all sttcb sales which bad at any time heretofore been made 
in maanMT and form aforesaid, shall be good and effect^ 
aal against the husband and wife, and their and every 
of their heirs and assigns, and agmnst all other persons 
claiming by, from, or under them, or any of them, and 
that to all intents and purposes, as if the same bad been 
doae by fine and reooveryt or by any other way or means 



40S CASES IN THE SUPREMffi COURT 

JvLT 1618. whatsoever/' This act^ tibeiif preicmbeBtbe mode in 
^T^Tp^^ which feme-coverts may pass their, lands ; and as fiaaa 
tr. and recoveries were not in U8e» this was the .only Ugal- 
^^^'^ modtf in which feme-coverts could alien* Yet notwith- 
standing the Legislature had thus prescribed a mode of 
alienation* In as much as they did not declare that aliea- 
* ations of the wife's lands tit any othar modtf should be 
void* a practice grew up of aliening the lands of the wifo 
in other modes, in some of which her privy examination 
was never had (as where she resided in another govern* 
menty) and much land became possessed under those aHen* 
ations, when the Legislatare^ in 175 1,. again slept in and 
declared «< that for the greater security of purchasers, all 
deeds and conveyances of land^tlieretoforemade by the has* 
band and wife, or by the wife and afterwards ratified aad 
confirmed by the husband, wherein a valuable consider- 
ation is expressed, for any estate or title of any feme-cov-* 
ert, in any lands, tenements or hereditamentSt wiicr 
ther in fee-simple, or right of dower, other estate not 
being fee-tail where such deed or coaveyances had Jpea. 
registered within twelve months from the dale thereof 
or should be registered within the space of one year 
after the return of the commission for taking the exami-: 
nation of the wife, as therein before mentioned : or where 
the person or persons to whom the same had been madi^ 
had actually entered thereupon, and had contiao^ in 
possession thereof for the space of seven years, by - vir- 
tue of such deeds ; they should be respectively as v^id iiL 
law, and take eflect as fully, to all pei*8ons in possession reft^ 
pectively thereby, and their heirs and assigns, gainst 
the husband and wife, and every of their heirs-and assigni^ 
and against all other persons claiming by, from,.orooder 
them, or any of them, as if the same had been done by fine 
and recovery, or any other way or means whatsoever |. 
any law, custom or usage to the contrary^ in any wise, not- 
withstanding/' This section of the act of 1751, confirms 
deeds made by husbands and wi ves^ even in cases wliere the 
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deed merely expresses ta be made for a valnalile conside. ^^^^ ^^l^> 
ration and tlie grantee has entered under it and had several ^]^^^^^^^ 
years possession, although the wife was never privily exam* v. 
ined, nor acknowledged the deed In court. The case of ^'^^^^ 
the defendant In the present instance is one much more 
entitled to legislative aid. The deed from Thomas Bob- 
ison and Mary Ids wife expresses to be for a valuable 
consideration : under this deed Thomas Brown entei*ed 
and had possession for twenty years, when he sold to 
those under whom defendant claims, who with the de* 
fendant have had possession nineteen years; and this % 
possession is aided by the deed made by Thomas Brown 
and wife to George Lucas, which also expresses to be 
made for a valuable consideration. — When the act of 1 788^ 
was passed, Thomas Brown had had possession of the 
land for twelve years — If the Legislature in 1751, 
could GonRrm a* deed made by a feme-covert, where pos- 
session had followed it for seven years, even though she 
bad not been privately examined as to its execution, nor ac* 
knowledged it in open.coort, what is to prevent the Legis- 
lature in 1788, from confirming a like deed where twelve 
years possession have followed under it? If any reason 
exists, it must be sought for in the change of govern- 
ment which took place in 1776; and yet it would 
seem a little strange, that the Legislature of an inde- 
pendent state could not exercise the powers and preroga* 
tSvee of a colonial assembly. The constitution of 1776, 
may be searched in vain for a restriction of those pow- 
er8» and there is certainly no fundamental principle in 
our social compact as it now exists, whiob forbids the ex- -^ 
ercise of such |)owers by the Legislature. 

Theconfirmingclausesof theactsof I715,&l/51,shew 
very clearly that the Legislature did not consider th^se 
irregular deeds of feme^co verts void ; and the act of I75i» * 
may well be considered as declaratory of the meaning 
of the act of 17 1 5, upon this point. For we cannot sop* 
pose the Legtslatitre intended to validate andconflrm 

Voi« IL 52 
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jniT 1818. deedftt which, under the operation of the act oT 17 I5t were 

^"^^TP^ to 1)e taken as absolutely void : but in as much as the 

V. tiCi ot 17 i5f^6\A not prohibit '^nA make void alienationfi 

Barfield. ^igde ill a mode different from that {prescribed hj tbatact^ 

tbey were disposed to confirm such alienations. 

Let us return to the consideration of the act of 178S* 
— Did the Legislature intend by this act to divest the 
estate from th** heirs of Mary Robison ? Certainly not. 
•—They intended to secure to the grantee of Sarah 
Brown the lands intended for him, but not to take from 
the heirs of Mary Robison any estate which belonged 
to them. This is an act of the* Legislative power in aid 
V of a right which, without it, could never have been enjoyed* 

it does not take from one and give to another ; it quiets one in 
the enjoyment of a right against the unjnst claim of anothen 
, which without the act would have disturbed this enjoy- 
ment — In fine, the act dispenses in this case with cer- 
tain roceedings which it requires in others^ before the 
right can be enjoyed ; and the distinction between cases 
of this sort and those embraced by the objection oi^ed 
upon this point is this, where the contracting parties 
agree to do a thing lawful in itself, forbiddifn neither by 
the moral law nor the statute or common law, and the 
act is left incomplete, but yet is so circumstanced that 
the judicial authority can give no relief, then it belongs 
to that portion of the sovereign |K>wer, which must d- 
ways reside in the Legislative body, to extend relieff and 
aid the act so as to give it the effect intended by the par- 
ties. Or where this act, lawful in itself. Is likely to fail 
owing to the informal or irregular manner in which it 
has been done, the Legislature can wave this informidi- 
ty, dispense with the regularity required in common ca- 
ses, and agree that tlie forms observed by the phrties 
shall be held and deemed sufficient to make the act valid 
to all the intents and purposes of the contracting par- 
ties. In neither of these cases does the Legislature in- 
termeddle with vested rights which are coupled with any 
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Interest— But if the parties to«a contract agree to do ^vu isia 
mmething which the law fordidst or to cio it in a Way ^"^^T"^^ 
which the law prohibits, and the Lf'gislatare were to in- v. 
terfere in aid of the ag^eementy it might then be urged ^^^^^ 
that the Legislature were transcending its powers, and 
taking from one to give to another. To i*ecur to the 
statutes relating to devises ; these statutes declare void 
all devises of land, where the will is not attested by hco 
ertdMt witnesseSf kc. If the will be not thus attested, the 
heir at law is entitled : and if the Legislature should af- 
terwards declare that the will should stand and the de- 
mises take effect, notwithstanding its want of attestation, 
it might be urged with some truth, that they were seek- 
ing to take from one his estate and give it to another; 
because the right to devise lands, has been granted by 
the Legislature suh modo only, and all attempts to de- ' 
Tise lands otherwise than is directed by the statutes, are 
declared null and void. 

It is one of the ordinary duties of Legislation to ex- 
tend relief to cases which lie beyond the reach of the ju- 
dicial power; and this duty is subject to but one restrict 
tion, namely, that in extending this relief, no existing 
law of the country be violated. In the discharge of this 
duty, the Legislature have gone on for a century in ex- 
tending relief, passed act upon act confirming deeds, 
which without such acts could never have operated, little 
expecting that its powers upon this subject would ever be 
questioned, or that it would be gravely urged they were 
exercising functions which belonged to another depart- 
ment of the government/ The Legislature acts because 
the judicial power is incompetent to give relief-— Does 
then the act of 1788, violate any existing law, under 
which rights wet^ claimed adverse to Mrs, Brown's 
grantee ? If so, where is this law to be found i Not sure- 
ly in our statute book ; for none of our statutes declare 
the deed of a feme-covert void unless she be privily exa- 
mined as to its execution. The act of 1788, makes |uro- 
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jv&T lata visiM tar a case not . provided for bj aay faiw «k th*t 
^^^^^^f"^^ time I iNit this proTision ia not in violation or contra* 
f;. vention of any e^ftting Iaw» and must be as obligator j 
Baifield* ^ipon Courts of Justice as any otlier statute* 

This power of extending relief to cases which lie be» 
yond the reach of the ordinary tribunals, is inddentto 
the sovereignty exercised in every state, and could not 
with propriety bo delegated to any judicial tribunal ; 
as no general system of rules could be laid down for the 
guidance of such tribunal, each case having to rest upoB 
its own peculiar circumatauQes. • 

This view of the case seems to render it unneoaasary 
to enquire, what would be the effect of the act of i7S8, 
if the title to tlic lands in question vested in the heirs of 
]Mary Robison, coupled with an interest : for it a|i|iearo 
pretty clear that they never did so vest. The seisin of 
the land was in them until the deed of Sarah Brown re* 
ceived an operative effect from the act of 1788. That 
act operated like the registry acts, divested this seein 
and gave it to Sarah Brown's grantee. The remarks 
upon this part of the case will be concluded with an ob« 
servation often before referred to, that in all cases like 
that provided for by the act of 1788, the Legisdatura 
steps in, not to originate a transaction'; not to make a 
contract for individuals nor to alter their contracts ; not 
to change their rights, by taking from one to give to 
another $ but to give effect to a transaction or contract, 
which, without such aid, must forever remain inoperativa^ 
to settle rights, possessions and estates, precisely in the 
w*ay in which the contracting parties intended. Thus 
exercising a remedial power for the quieting of estates^ 
and giving effect to men's contracts ; not an arbitrary^ 
tyrannical power, which sports with rights in violatiaa 
of exisfting laws* 

2dly. Anotlier important enquiry remains : what is 
the effect of the act of 1788, supposing the title to the 
lands in question did vest in the heirs of Mary Robison 
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coii|>led with an iaterest ? Docs not thw net divest ttm *««*» ^^^^' 
title and give it to General Brown ? This enquiry in- ^^^'^P^ 
iHilvea thei question whether the Legislatttre cannot di<- v. 
"vest an estate from one man and give it to another i It ^^^''"^^ 
18 contended on behalf of the Defendant, that the Leja^is* 
lature have such pqwer, and that it belongs to tiiem ex- 
clusively^ to determine in what cases and under what 
circumstances it ouglit to be exercised — ^It is admitted 
that the Judiciary is a co-ordinate branch of the Govern^ 
sieot with the LegisJature^ within its constitutional 
sphere it is supreme ^ so also is the Legislature. But 
the Judiciary cannot sit as a counsel of revision upon tho 
acts of the Legislature, and abrogate or set aside those 
acts, because they may appear to them to have proceed- 
ed from an abuse o^ the Legislative power. The consti- 
tution confides to each department of the Government 
certain powcfrs ; and it follows, as a necessary couse- 
^uence, that each department must in its discretion de- 
termine when those powers are to be exerted. If the Ju' 
diciary can control the discretion of the Legislature, tiiere 
is an end to Legislation : the Judiciary no longer is to ^ 
be regarded as a co-rordinate branch of the Government, 
but as one po&sessing paramount powers. If then, the 
Legislature alone is to determine at what time and un* 
der what circumstances they are to exercise their legiti- 
mate powers, the only part of the question remaining to 
be considered is^ whether they have the power contended 
for in tills case. 

ThiA remedial branch of sovereignty is applied to two 
classes of cases* 1st, to the redressing of private inju* 
ries and the enforcing of private rights. Siid, to the re- 
dressing of public wrongs and the enforcing of public 
rigiits. This extraordinary power is intended to apply 
solely to ca^es which lie beyond the i*eacii of the ordina* 
ry tribunals, where the obstruction to the current of pub- 
lic or private right is sucli, that it cannot be removed 
w ithout its aid. As ta private cases, this extraordinary 
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Jtot IWS. potvet* ifl rightfully exerdsed^ m»t only in enforcing pri- 
^J^TP**' fate rights, but also In giving rifect to the legal intcn- 
V. tions of contracting parties, in cases where the ordinary 
^•'*^*^ municipal law can give no relief, and in which, wttlioot 
the aid of this extraordinary power, those rights and this 
intention would entirely fail — and to this class of cases 
belong all the confirming statutes which the L^islature 
have from time to time cnacteiL How far the Parlia- 
ment of Gi*eat-Britain have gone in paasmg acts to eP> 
fectuate the intention of parties, and in diresting one mMi 
of his legal rights and in giving them to anollier, may 
be seen by looking to the case of Roberts vs» Wyme^ 
reported in 3 Ch. Ca. 103, cited by Justice Powell in Rep. 
Ch. 125, and commented upon by Powell, in his Treatise 
on Devises, page 170. In that case, fraud and circitm* 
Tention were made use of to induce the testator to distn* 
berit his only child, to which he was peculiarly attached* 
A bill was filed to set aside the will, and there was much 
proof of fraud* But the Chancellor, assisted by three of 
the Justices, declared that thereT could be no relief, though 
it was apparently a will obtained by fraud, and that to 
the prejudice of the heir at law, who'had never offended. 
The heir at law applied to Parliament for relief, and the 
proofs appearing satisfactory, an act was passed to set 
aside the will and let the heir into the inheritance — This 
Wf^- done upon the ground tliat the father intended his 
only child to have his estate, the proofe being satisfacto- 
ry to Parliament that the will iiad been obtained by fraud; 
and yet the provisions of Magna Charta were not thought 
to be violated by this act. It will be seen that the Idth 
article of our Bill of Rights is copied from Magna Chafta 
and if the latter imposed no restriction npon the Parlia- 
ment of Great-Britain in giving relidTin the case jest 
stated, how can the former impose a restriction npoD 
our Legislature in giving relief in like cases* That the 
Legislative and Judicial branches of Government are to 
be kept distinct^ is as much a fundamental principle of 
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the British constitution, as of the constitution of Nortli* Jvur, isis. 
Carolina and the interference of the Legislature in such ^^^T!^^^*' 
cases as we are now considering has never been regard* v. 
ed as a violation of this principle— What cannot the Le* s*'^^^' 
gislature do ? What restrictions are itnpused upon its 
powers i These restrictions are to be found in our Bill 
of Rights : and e!Lcepting tliese and the restrictions im- 
posed b}r the federal compact, what act of sovereignty 
cannot our Legislature do 1 They cannot^ declare wai^^ 
because we have yielded up to the general governnnent 
that part of sovereign power. They cannot grant mo- 
nopolies nor direct a roan to be held to excessive bailf - 
because the constitution of the state declares tliey ouglit 
to do neither. But they can do every act of sovereignty 
which they are not forbidden to do, or which we have 
agree<l in the federal compact shall not be done by them. 

We have fallen into an error upon this subject by 
assimilating the powers of Congress to those ex- 
ercised by the State Legislatures. There is a manifest dif- 
ference. Congress act under ddegated powers ; they can 
do nothing but what they are authorised to do by the grant 
of powers contained in the Federal Constitution. All 
powers not expressly delegated by that instrument are 
reserved to tlie states. On the contrary, the state Legis- 
latures 6an do every thing which they are not forbidden 
to do— That in doing many high acts of sovereignty, they 
may abuse their powers, is very ti*ue, but if they do abuse^ 
them, what tribunal shall correct the abuse ? Surely not 
the Judiciary. The Legislature is irresponsible except 
' to the people. Within the limitations of th6 Bill of Righto 
and the surrender of powers to the general government^ 
the Legislature of North-Carolina is as omnipotent as 
the Parliament of Gi*eat-Britain. 

If it be alleged that Mary Robison was not a party 
to the act of 1788, it is answered that the Legislature 
have dispensed with the nec^esity of making her a party. 
The rule respecting private acts 'of the Legislature is 
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jnT 1818 well defined. They shall not affect strangergfur&er&an 
^^?r*^ the Legislature expre9sly dedare. And in "all modem 
V. private acts, says Mr. Butler, in note 107, 98, b. it is 
^^*^^^ usual to insert a special saving clause, expbMniiig how far 
the rij^hts of strangers are to be affected.'* The act of 
1788, expressly declares, that ** the heirs of Sarah Bmwn^ 
or any other peraon or persons claioiiug by, from or under 
them, or any of them, for the recovery of their lands roen-^ 
tioned therein, shall be perpetually barred frvim bring- 
ing any suit therefor against the said Thomas Browny 
his heirs or assigns, any law to the contrary notwith-^ 
standing." 

2dly. This remedial branch o( sovereingty is also ap- 
plied to the redressing of public wrongs and the enforc- 
ing of public riglits ; and was exercised during the re- 
volutionary war in passing tlie various acts of confisca-^ 
tion— >Tliose acts divested the estates of the persons 
therein named, and vested tliem in the state for public 
uses. When was it discovered that those acts were un- 
constitutional ? Have they not been enforced by the 
courts of justice ever since the year in which they were 
passed i And yet do they not take an estate from 
' one person and give it to another? — And that too with- 
out the forms of tnal, or the verdict of a jury ? ir it be 
said that this was a rightful exercise of sovereign power 
for the protection of the state against those who had ad- 
hered to the public enemies of , the country, it is answered^ 
that the pi*inciple contended for is at once conceded. For 
if it be granted^ that the Legislature have the power to 
divest one man of his estate and give it to another,' an-^ 
der any circumstances, it follows, from the reasoning be- 
fore stated, that they alone are to judge when circum- 
stances do exist which justify the exercise of this pow- 
er. It is certain that thei*e is no other brandt of the 
government authorised to judge^ And it is very proper 
that there should not be any other. For if we say that the 
Judiciary shall judge^ it is saying in substance thai the 



Robisdn 

V. 
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Legislature in the exercise of its legitimate discretion Jvn isia 
can be controlled by the Judiciary 9 and it will lead to 
this, that the Judiciary are to determine even in the or- 
dinary acts of Legislation, whether the Legislative discro- BufieU^. 
tion has-been wisely exercised. It is submitted whether 
judgment should not be rendered for the Defendant 

m 

\ 

SEAW£iXf Judge.— Two questions arise in this case^ 
first, the operation of the acts of 1776, and secondly, the 
effects of the private acts of Assembly, passed In tlie 
year 1778, entitled '< An act to quiet Thomas Brown, of 
Bladen County, esquire, in his title to and possession of 
ilivers lands, tenements and hereditaments therein re- 
ferred to." As to the first, Mrs. Bcown^ing at the time 
of making the deed a feme covert, her deed Ttnthout a pri- 
vate examination according to the, act of 1751, is a mere 
nullity and void. By the rules of the common law, femes 
^ covert are moraUy incapable of doing any act which is 
to bind themselves : this act forms an exception to the 
common law rule ^ and to give validity to this deed of ^ 
the feme covert, it must appear that the deed in question 
comes ^within the . exception. It has been insisted, that 
the certificate of the Clerk that *^ the deed was acknow- 
ledged in open Court and ordered to be registered,^ im- 
ports a private examination : or if it did not, that it ia 
to be presumed the Court did its duty by examining. Mrs. 
Bobison : but we think differently, and on this branch 
of the case, I believe we are unanimous* 

The certificate implies only, that the parties came 
into Court in the usual form, and as the acknow- 
ledgment is stated to be in open Courtf excludes the idea 
of any oVier acknowledgment ; and though it is correct 
to presume the doing in a proper manner, every thing 
confided to a CoarC, wlien it ^all appear the Court has 
done the thing entrusted to it, yet that only holds good, 
as to the manner^ and is not untoenaOif true as a proposi- 
tion to that extent. 

Vol. 1L 53 
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Svhr 1818 For the reason of the ml© is^ that Courts will be lo* 
dined to support the thing done« and leave it the parties 
V to reverse tlie judfi^nient by writ of error ; bat in sum-' 
Barfidd. «uiry proceedings which arc not according to the rules 
of the common law, no writ of error will lie ; and in 
such cascs» it is required that every thing should appear 
which authorized the doing of the thing done ; the books 
contain many cases of this sort upon convictions on sta- 
' tutes ; the principle to be extracted from all the cases 
respecting what things are to be^presumed, seems to be 
- this* that whatever is entrusted to the determination oC 
the Courts, to authorize tiie acts done, shall, when the 
act is done, be presumed to liave been sufficient for that 
purpose, as when a Court is authorized upon satisfactory. 
evidence to do a particular thing: in such a case thej 
arc made the Judges of the snffidency of evidence^ bat 
when they are only authorised upon particular pre- 
requisite circumstances they ai*e not entrusted with the 
authority to determine, and for the thing done to be valid^ 
the essentials required by law must appear to warrant 
the proceedings of the Court ; we are therefore all of 
opinion, that the certificate of probate does not warrant 
a presumption timt Mrs* Robison was privately exam- 
ined as requii*ed by the act of 1751, and consequently 
that the died is void. Then as to the other ik>int, a ma- 
Jority of us entertain the opinion that the private act of 
177H, is a manifest violation of the 4th section df our 
Bill of Rights, which declares <* that the Legislative, Ex- 
ecutive and Supreme Judicial powers of Government 
ought to bo forever separate and distinct from each 
other." — And we think that the whole of tiie argument 
in respect to the plenitude of Legislative power is inappli- 
cable to tlie present question ; the act itself does not 
profess to direct the heirs of Mcs. Brown and tmnsfer to 
General Brown, it only declares ^' that the several deeds 
shall be hddf deemed and ttUsen to be firm and electual in 
law for the conveyance of the lands, &e» therein men- 
tionedy against the heirs of the said Sarah Brown, aod 
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so as to bar theiw and every of them forever." This we ^", 1818. 
consider as importing nothing further than the determi- ^'^^Tp**' 
nation of tlic Legislature upon the effects in law of ttie r. 
Heveral deeds. By the consitution tliey aiT restricted ' 

from this exercise of power ; they are to make the law, 
and the j^ididal power is to ex])Ound and determine what 
cases are within its operation. The Legislature is the 
only authority which can i;ive to a feme covert the capa- 
city of conveying her lands; they liave done so, and pre«> 
scribed the particular mode in which it should be done^ 
but whether the deed of Mrs« Brown was executed ac* 
cording to the provision of that law, belongs not to them to 
decide, nor can they do so without violating the atithori* 
ty under which alone they can pass any acts, the constitu* 
lion ; upon this ]mint, a majority of us are of opinion that 
^he Plaintiff is entitled to judgment, and that we are not 
under the necessity of re-examining the question whether 
the Legislatu}*o does possess the power of stripping one 
individual of his property without his consent, and with- 
out compensation, and transferring it to another; that 
principle has already been twice examined in this Court, 
and in both cases determined against the power — 2. Hay, 
SIO, 374 — Law Repos. 638 — divers cases have been deci- 
ded the same way in the Supreme Court of the United 
States which, we think, ouglit to put the question at rest« 

Daniel, Judge. — The deed from Tliomas and Sarah 
Brown to George Lucas, dated the 25th of Mai*cb, 1779 f 
did not pass the fee-simple estate of Sarah Brown : she 
never was privately examined by any of those modes 
and ways jiointed out by the Legislature, and without 
such an examination we are ignorant whether coercion or 
undue influence was exercised by her husband or not. 
She being a feme covert at ttie time the deed was executed^ 
the law dechu*es it void without such an examination. 

Had the Legislature any right or power to take the landf 
w ithout the consent of the lessors of the IMaintiff, in whom 
the fee-simple vested, ami without compensation rendered, 
g\\ e ihcm to General Thomas BroM u and his heirs : or in 
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juLT 1818. other words, is the act of the Assembly, passed in the year 

^jfTT^*^ 1788, confirming the title of Gen. Brown, of any Cwce or 

V. effect? I am of opinion, tlie act is a nullity, and does 

Bttfield. ^^^ ^ff^^^ |.|jQ pjgij^g Qf ^jjg lessors of the Plaintiff. ITie 

constitution declares, tliat the Legislative, Executive and 
Supreme Judicial powers of Government ought to be 
forever sepas^ate aqd distinct from each other* The trans* 
fer of property from one individual, who is the owner, to 
another individual, is a Judicial and not a L^islatioe 
act When the Legislature presumes to toach private 
property9 for any other than public purposes, and then 
only in case of necessity, and rendering full cempensa- 
tion ; it will tehove the Judiciary to check its eccentric 
course, by refusing to give any effect to such acta: Tea^ 
let them remain as dead letters on the statute-book* Our 
oath forbids us to execute them, as they infringe apon 
the principles of the constiti^tioiu Miserable would be 
the condition of the |)eopIe,. if the Judiciary was bound 
to carry into execution every act of the Legislatuf^, with- 
out regarding the paramount rule of the constitution. 
This Government is founded on checks and balances* 
The Judiciary check the Legislature, when it strays 
beyond Its constitutional orbit, by refusing to enforce its 
acts. *<The opinion of Sir Mathew Hak, that a statute is 
in the nature of a judgment may be law in England, 
but in this state, where the constitution has separated 
the Legislative and Judicial powers. Courts can neither 
nibble at the Legislative power, nor can the Legislative 
stride ever the Judicial.*' In Englandf *^ acts of this 
kind are carried on in both Houses with great delibera- 
tion and caution, particularly in the House of Lords. They 
are generally referred to two Judges to' examine and re- 
port the facts alleged, and to settle all technical forms. 
Nothing also, is done without the consent expressly giv- 
en of all parties in being and capable of consent, that 
have the remotest interest in the matter, unless such 
consent shall appear to be perversely and without any 
reason withheld'; and as before hinted^ an equivalent yi 
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money or other estate is usually aettjM ujion infants or J^^ l^V^ 
persons not in elia« or not of capacity to act, for tliem- 
selvest who are to be concluded by this act, and a general 
saving is constantly added at the close of" the bill of 
the rights and interests of all p^soas whatsoever, except 
such whose consent is so given or purchasedt and who are 
therein particolarly named. Thotigh it lias been balden^ 
that if even such saving be omitted^ • the act shall bind 
^ none but the parties.'' 2. Blackstone Com. ,345. Judge 
Blackstone then adds» *^ a law thus made* though it 
binds all parties to the bill, is yet looked upon more as a 
private conveyance than as the solemn act of the- Legis- 
lature. In this cQuntry, a variety of deterninations by 
different Judges, in different Courts, has established ths 
principle, that tlie Legislature has not the poorer to take 
the lands of A. at^d give them to B. Such a power is. 
* not within the definition of t^^at peerogative affixed to 
sovereignty, and denominated by writers on national law, 
the eminent domain* This prerogative of majesty is 
to be (exercised only in case of necesHttff and for the 
public safety. When the sovereign disposes of the pro- 
perty of an individual in case of necessity and for the 
public safety, the alienation will be valid; but justice de- 
mands that this individual be recompensed out of tlie 
public money, or if the treasury is not able to pay it, all 
Uie citizens are obliged to contribute to it. Vattdf Book U 
Ch. 20.— Sec 244. 

It is by virtue of the eminent domain, that highways 
are made through private grounds. Fortifications, light, 
houses and other public edifices, are constructed on the 
soil owned by individuals. Necessity demands these 
works ; they are for the public safety aod the individual 
is compensated for his loss ; but necessity can never de- 
mand that the lands of A. shall be taken and given to B. 
nor can the public safety ever require it. It is immaterial to 
the state in which of its citis^ns the land is vested ; but i 
is of primary importance that when vested, it should be 
jccured and the proprietor protected in the enjoyment of it* 
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i^LY 1818. jQilge PattcrfiOYi, in the rase of Vanhomer^ lessee, r. Doto^ 
H^jj. aneCf 2 Dallas 3 1 0, says, *' the Le,^is1ature has no authority 
to make an act divesting one citizen of his freehold and 
vesting it in another, without a just compensation; it is 
inconsistent with the principles of reason, justice and 
moral rectititile ; it is incompatible with the comfort^ 
peace and happiness of mankind ; it is contrary to the 
principles of social aliiiince in every free Grovernment* 
and lastly, it is both contrary to the letter and spirit of the 
Constitution. In short, it Is what every one would think 
unreasonable and unjust in his own case." Judge Chase, 
in the case of Colder and Wife^ v. Bull ^ Wtfe^ 3 DaL 394, 
observes, *'it is not to be presumed that the Federal or 
State Legislature will pass laws to deprive citizens of 
rights vested in them by existing laws, unless for the 
benefit of the whole community, and on making futl com- 
pensation." Chief Justice Parsons^ in delivering the 
opinion of the Court in the case of WiiUs v. Stetson, 
% Mass* TL 146, says, <* that we are also satisfied that tlie 
rights legally vested in this or any other corporation 
cannot be controlled or destroyed by any subsequent 
statute." Chief Justice Mir^Aott, in Fletcher^v. Pedcj 6 
Cranehf 132, 143, said << the Legislature of Georgia, in 
their session of 1796, had no power to divest the titles of 
the Tazzoo lands out of those grantees to which the Le« 
*gtslature in its session of 1795 had conveyed." We all 
know .that Georgia i*epealed or attempted to repeal the 
law of 1795, the records were erased or hnmi. Congress 
fretted and stormed, but the grantees held the land. 

In the case between Osborn, v. Huger. 1. Bay^sBep. 
197. Judge Burke^ said ** he should not be for con- 
struing a law so as to divest a rigtit : and that a retrod., 
pective law in that case would be against the Constita«> 
tution of (he state." 

Chief Justice Kent is of the same opinion, Dash v. 
Van Kluckf 7 JohnSf 507. — Chancellor Lansing, in deliver- 
tng his opinion in the case of Ca^Kn, r. Jackson, 8 Johni. 
•57,1'emarkingon the passage in Blackstone^s Commenta^ 
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ries, relative to the manner of passing prirate acts in Eng* Jvir, 1818. 
land observes, ^ if in Ghreni-Britaifif where 9o many pre* 
cautionary measures are taken to preserve the interest 
of strangera, private acts are restrained to the par- 
ties onIy» ^ho are evidencrd to. be such* by consent to 
them, either in person or by those who legally manage 
their concerns for them ^ and if when the suggestions on 
which the act is passed are proved fraudulenty a Court 
of Chancery will relieve against them, which is there 
well settled, the general practice which obtains here 
with respect to the passing such acts generally on the 
bi^re suggestion of tlie applicants, affords additional and 
very cogent reasons against relaxing such restraints : 
and it can be scarcely necessary to add, to divest an in- 
terest to a stranger to it, is contrary to the clearest die* 
tales of justice and repugnant to tlie Constitution/' The 
aaroe doctripe has been held by this Couit, University v. 
F^. 2. Hafy 310. 374. Law Bepos. 63%. No prin- 
ciple in the law ap|*eai*s to be better supported by au- 
thority than this. The Legislature had no right or powei* 
to divest the lessors of tlic Plaintiff of their title to the 
lands in controversy, and vest them in GeiunU Brown 
and his heirs. The act of 1788, shall not prevent the re- 
covery of the Plaintiff. 

The act of limitations does not bar the entry of the 
Plaintiff; Thomas BrownwfM tenant -by the curtesy of < 
these lands; on tlie 4th of June 1796, by deed of bar- 
gain and sale, he conveyed in fee to Stephen Barfield* 
But as he was seised and possessed only of a life estate, 
the statute of uses executed and transferred that only to 
the bargainee. The conveying a greater estate in land 
than a person has by ai^ of those modes of conveyancing 
which have sprung out of the statute of uses, does not 
amount to a forfeiture; but it shall pass such estate 
or interest which tlie bargainer had or was seized and 
possessed of, and no more. 4. Com* Dig. ** Forfeiture'** A* 3^ 

^ A right of enti7 in the remainder man cannot ftin'st 
during the existence of the pai*ticular estate^ and the 
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juKT 1818. laches of a tenant far life^ wUl not alibct the party* An 
entry to avoid the statute muat be an entry for the par- 
pose of taking possasion and such an entry cannot bo 
made during the existence of a life estate 4* Jakn, 
40£. I. Hint. 120^ 126« 2. 8allu 492. T.Eastf Sll^ 312^ 
319, 321. 

The Plaintiff had no right to enter before the death of 
Thomas Brown, and he died the 22d of November^jlS 14. 

By tlu Caare— Judgment for the PlaintiK 



Hunt 1 

V. > From Nash. 

Crowell. J 

Is teemt that an appeal may be taken from an inteiiocatoty order of 
the County Court granting leave to amends and that on confirming 
the judgment of the County Couit, t^ procedendo will iatue from the 
Saperior Court. 

This was a suit commenced before a Justice of the 
Peace and came to the County Court by appeal. In the 
County Court the Defendant pleaded in abatement that 
the warrant was not made returnable within thirty days, 
Sundays excepted ; whereu|ion Plaintiff moved forieare 
to amend by inserting in the warrant, the words, ** with- 
in thirty days, Sundays excepted,'' which was granted 
by the Court. 

* The Defendant thereupon, appealed to the Superior 
Court, where the Plaintiff objected that the appeal was 
improperly taken in a matter from the decision of which 
no appeal would lie. 

The case was referred to this Court, to say, whether 
tlie appeal* was properly taken and could be sustained, 
or whether the Superior Court had no jurisdiction of the 
cause ? And if the cause be remanded to the County 
Court, whether any, and what judgment shall be render- 
ed in the Superior Court ? 

Tatior Chief- Justice.— I am of opinion that the Coun- 
ty Court did right in allowing the amendment of the 
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warranty and that the judgment thus pronounced by them J^^ ^^^^ 
was so closely connected with a final determination of ^'•^"^'^^^^ 
the sulty that it is quite within the equity and meaning v. 
of the act of 1777, the subject of appeal by the party dis- Crowell. 
satisfied. , It would be perhaps impossible to draw the 
line, in the abstract, between those orders made by the 
Court which may be appealed from, and those which 
cannot^ and it would probably be safer to decide upon 
each case as it arises* If I were to lay down a general 
rule, it would be, tliat wherever the question presented 
to the County Court is such, that a judgment up.m it one 
way, would put an end to the cause, it may be appealed 
from ; but whei*e the Court cannot give such a judgment 
upon it as would decide the cause, or directly affect its 
decision, it cannot be appealed from. If the County 
Court had disallowed the amendment, the warrant must 
have been abated, and the Plaintiff, beyond all question, 
might then have appealed. By allowing tlie amend- 
ment, tlie Defendant was deprived of a defence upoa 
which he chose to rest his case, and one, which involving 
also a question of law, with the determination of which 
he was dissatisfied, he had a right to a^k for the opinion 
of an appellate Court. 

I liope I shall not be understood as sanctioning an opt-r 
nion, that every order made by Court in the progress 
of a cause, may be appealed from. There are tnany that 
must be confided solely to their discretion, the proper or 
ill exercise of which cannot be tested by any rule of law; 
but the question as to this amendment, I consider in a 
very different light, and depending upon fixed principles 
repeatedly adjudged by this Court. Being thei*efore of 
opinion that the County Court did right, and that the 
judgment appealed from, must be affirmed, it fallows^ 
that a procedendo must issue, and that the appellee rcco« 
ver the costs of tlie appeal* 

SBA.WBXL, Judge. — When an application Is made, ei- 
ther by a Plaintiff or Defendant, to amend any part of 
Vol. n, 54 
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jvLT 1818. the proceedings, tboa^ it is within the diseretian of the 
Court to allow it, yet that is a legal discretion, and . to 
be exercised according to the rules of law. JIU the in- 
stances of judicial discretion are for the attainment of 
justice* and leave the Court at liberty to do justice ** all 
around.*^ When the application is made in respect to a 
matter not relating to the Jiiial determination of a suit, 
as for a contimiance, or the like ; as the determination of 
the Court in such case, can have no possible influence 
u])on the ultimate decision, and is in truth, nothing but 
a refusal, then to consider ; it would be absurd to allow 
an appeal in* such case. For the party appealing, would 
defeat his own object, and the opinion of the Court above, 
could in no way be of service to him. But whei*e the 
application is to amend the proceedings, that^ if allowed, 
may deprive the Defendant of a good defence upon the 
trial ; and consequently is affording, in like manner, to 
the Plaintiff, a correlative benefit. The tetr, fi-om the 
state of the pleadings, afforded this advantage to the De- 
fendant ; the law also required and authorised the Court 
to relieve the Plaintiff From this difficulty, according to 
these rules of legal discretion ; if the Court refuse to ex- 
ercise this authority, when these rules require it, or do 
exercise it, but in a manner in which it shield not, there 
is in each way, an injury done to the party, and which 
^n be redressed by an appeal. 

To apply these principles to tiie present case, the writ 
is defective, the party applies to the Court to amend, 
the acts of Assembly vesting it with tlie power, entitle 
the party to claim it ; if it refuses its aid, when it should 
be extended, the party is ijijured, and must lose his suit, 
unless he can appeal. It is no answer to say, let him 
wait till the final determination of the case, and then ap- 
peal upon the whole case ; for, if it be the case of a De- 
fendant, who wishes to avail himself of some thingin m- 
tigatian^ the accumulated costs will probably place him 
in a worse situation with this sort of rem^edj!, than h* 
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would be by'submiitingiii the first ioiBtance. As to mak- J^^ l^^^* 
ing a motion in the Court below, audi spreading it on tiie ^"^"T^^T*^ 
record, as has been said to be the usage in the Superior V 
Courts, I can see no possible benefit to be derived from C'®^*'^ 
that, for if it be a partial defence, there will still be a 
saddling or the party Defendant with tiie costs of both 
Courts without the least necessity* 

And OS to a party's staving off a cause by perpetually 
appealing, that is for the Legislature to provide against; 
who already have supposed (as we must presume) tliat 
the party cast, is sufficiently punished by the payment 
of costs, to prevent an appeal purely for delay. 

The words of the act of 1 777 are, that when any per- 
son or persons, cither Plaintiff or Defendant, shall be 
disss^tisfied with the sentence, judgment or decree, of any 
County Court, he may pray an appeal to the Superior 
Court. These words should not by construction be con-* 
fined to a ^noi judgment, if in so doing, we are to leave 
remedilrss any j?o^5i&/e case, where by appeal, the Court 
above would have power to afford relief. 

I therefore think, there should be judgment that the 
amendment was pro|)crly allowed by the Court, thereby 
confirming their judgment ; and tliat a procedendo issue 
to the same Court. The judgment of tiiis Court, there*, 
fore, being in fitvor of the appellee, he must have judg- 
ment also for his costs. 

Judge Hall concurred in the opinion of Judge 8eawdl. 

Dakiel, Judge, disseniiente* — It appears from this 
case, that the Defendant appealed from tlie collateral or 
interlocutory order, made by the County Court, permit^ 
ting the Plaintiff to amend ; there was no final judgment 
in the cause. By the 82d section of the act of Assembly ^ 
of 1777, the Legislature authorises any person or per- 
sons, who shall be dissatisfied with the sentence, judgment 
or decree of any County Court, to pray an ap|)eal from 
such sentence, judgment ordccree, to tiie Superior Court; 
but before obtaining which, he mustenter into bond for pro- 
secuting the same with effect, and for performing the judg- 
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July 1818. meiiiy seiitencc and <tecrce> whicli the Su|)erior Court sIiaTI 
^""^^"^"^^^ make, if , the cause %e decided a£:<iinst him. If this was 

I Hunt 

V. • the only section on the subject, 1 admit that it would be 
Cfow«l}. extpemcly douh4rul whether a party to a cause might not 
appeal from every order made In thecause, although ^uch 
order or judgment did not finally determine the cause. 
But when \vc come in examine the 84th section of the 
same act* the Legislature clearly gives us to understand 
that the ^ sentence, judgment or decree^** spoken of in the 
6£d section, means such a sentence, judgment or decree, 
as finally determines the cause. It directs a transcript 
of the record of the suit, on which the apjieal shall be 
made, to be delivered to the Clerk of the Superior Court 
fifteen days before the sitting of the term ; it then directs 
the method of trial in the Superior Court. If it is an 
appeal from the law side of the Court below, and the is- 
sue was to the country, tfien the trial is to^ be de novo ; 
if the appeal is on a hearing of a petition for a filial por* 
tton, or a Irgacy, or a distributive share <if an intestate's 
estate, or other matter relating thereto, then the trial is 
to be by rehearing in the Superior Court. 

This section speaks of such appeals as takes the cause 
completely out of the County Court. If the party ap- 
pealing, refuses to carry up the appeal, viz : the trans- 
cript of the record and appeal bond, tiie appellee has his 
judgment, sentence or decree, confirmed with double 
costs, not in the County Court, but in the Superior Court. 
If the transcript is carried up, and the appellant does 
prosecute, the Superior Court gives the final judgment 
or sentence on the trial de novOf if the appeal is from 
the law side of the County Court ; and the final decree, 
if the appeal is from the Equity sideof the County Court ; 
it does not contemplate appeals to be brought up or tried 
in any other way. If the Defendant could sustain his 
appeal on an order, which did not determine the cause, 
it would involve the absurdity of placing part of the 
cause in the Superior Court, and leaving the balance in 
tlie County Court. The appeal should be dismisseiK 
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V y Fr^m Montgomery. 
Jonf s. J 




An indorser is entitled to reasonable notice of the non-payment of 
a note by tlie maker ; but if aiter such a lapse of time as would have 
exonerated him, he makes a promise to pay, with a full knowledge 
that by Jaw he is not liable, il amounts to a waiver of the want of no- 
tice. 

This was an action made by the indorsee against the 
indorser of a promisjjory note made by William Moss 
and Drury Parker to the Defendant. 

The Note was indorsed before it became due: the 
malcers of the note resided in Montgomery County, and 
the County Courts of that. County were held on the first 
Mondays in January, April, July and October in each 
year. The note became payable on the 25th of Decem- 
ber, and suit was brought by the indorsee against tlie 
makers, to the Brst Jpril Court, after it became due and 
judgment was obtained in the ordinary course.* An exe- 
cution was taken out against the makers, from the term 
at which judgment was obtained, viz : July, and contin^ 
ued until January following, directed to the SherifT of 
Montgomery and in every instance was returned nulla 
bona. An execution then issued to Rowan and was re- 
turned in like manner. 

In March following, the PlaintifT gave notice to the 
Defendant, (the indorRcr)-tliat he looked to him for pay- 
ment, at which time the indorser promised to settle tlie 
matter and make payment, as he said he had before pro- 
mised to do. 

The declaration contained two counts, one upon the 
indorsement and the other u|)on the Defendant's promise: 
-—the Court directed the Pluintiff to be nonsuited ; but 
upon a motion for a new trial, doubting the propriety of 
the nonsuit, directed the case to be transmitted to tlio 
Supreme C^urt. — It appeared in evidence, that at the 
time of the promise, Defendant s:\id he had made a fool- 
ish bargain, hut he was hound and would pay it, but in 
future he would use more qaution. 
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inr 1818. At the time of tbe trials the Court did not anderatand 
the witness to say that the DeGNidant at the time of the 
promise, admitted that he bad before that time promis- 
ed the Plaintiff to settle and make payment^ or after tliat 
time; but the Court ^certified that on the argument of 
the rule, that such was tbe evidence. 

Hall, Judge* — I cannot think that there is much dif- 
ficulty in this case« either as to the law or justice of it* 
It is very frequently the case, at least in the interior of 
tbe state, when a bond or note is endorsed, that tlie un- 
derstanding of the parties is, that if payment is not made 
by the maker, the endorsee shall coerce payment by suit ; 
that if there be a failure of the suit without fraud, the en- 
dorser will pay lU In this case, the Plaintiff seems to 
have used all diligence to collect the money, until he al- 
together quit the pursuit, though it does not appear that 
he Vihn directed by the Defendant to do so. How long 
it was from the time the last execution was returned, un- 
til notice was given does not appear, because the De- 
fendant admits that he had promised payment before 
March, when application was made to him a second time. 
It cannot be said that the Plaintiff has been guilty 
cither of fraud or neglect, unless bringing the suit be 
neglect in law. We must take it for granted also, that 
there is a bona fide debt due to him, which the Defen- 
^dant has promised to pay. If obstacles did lie in the 
way before, I think that promise has removed them. 
The Plaintiff could not be ignorant of the time that e- 
lapsed from the date of the indorsement, until applica- 
tion was made for payment, and most likely was not ig- 
norant that a suit had been brought. I think he can re- 
cover on the count setting forth the promise, I also think 
he can recover on the other, because the promise amounts 
to a waiver of the right, which the Defendant might 
otherwise have, of compelling the Plaintiff to prove legal 
diligence. • In giving my opinion in favor of the Plain- 
tiff, I think I am supported by the following authorities. 



OP NORTH-CAROLINA. 431 

I 

1 tatint. 12. 6 East, 16 jy, A Strange, 1946.^ r Jitlt, 181S. -»!(»:) ? 

Awf, 231, fi l&Mf, 469. - '^"'T^^ 

Gardiner 

Daicikx, Judge. — ^This is an action by an indorsee ^^^^ 
against an indorser: There are two counts in the decia* 
ration, I will notice each in its turn. 

The first couiit is on the indorsement of the note by the 
Defendant. Before an indorser shall be permitted to re- , 
cover on account like this, it becomes necessary for him 
to prove to the Court and Jury, that he has in a reasona- > 
ble time from the period of the note's becoming due, dc- < 

nianded payment of the drawer^ and given notice to the 
indorser of the non-payment, and that he, the indorser^ 
was looked to for payment. What is reasonable notice ^ 

to an indorser, is a question compounded of law and fact. 
5 EasU 14. 6 Easif 4. 1 SchoaU andLef. 461. 1 Johns. 
428. J^otCf 12 EasU 36. In ttiis State no fixed rule 
has been established, within what time notice of a demand 
and non-payment should be given. In some of the States 
(where trade and commerce are carried on more ex- 
tensively than in our state) they have been very parti- 
cular, and rather rigid. In New-York, they have in a 
great measure adopted the British rule : viz : that no- 
tice should be sent by the first |)0st after the bill or 
note became due, if the indorser lives at a distance ; per- 
sonal notice, or leaving it at the dwelling-house of the 
indorser, if h^ lives in town. — 10 Johns. 490, — 11 Johns. 
232. Where the parties in that State lived in the same 
town, three days was held too long. — 11 Johns^ 487. 
In the case before the Court, notice was not given un- 
til fifteen months had elapsed after the note was due. 
I think there cannot be a doubt that this was not rea- 
sonable notice. A man might be fully able to pay the^ 
greater portion of the time, but insolvent at the time no- 
tice was given. If a loss happens, it should fall on him 
who has omitted to do that which the parties impliedly 
contracted should be done, at the time of the indorse' 
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JnT 1818. mcnt: — nocike application to tbe drawer for the money 
in a reasonable time; if lie does not pay you, gpivc me no- 
tice, and I will pay you and resort myself to thedrawer, 
andeithei* draw my effects out of his hands, or take svcU 
steps, cither by suit or some other means as to get the 
money : do not delay so long, tliat the drawer may by pos- 
sibility become a bankrupt, or lose all kind of credit with 
his friends ; if you do, I am not responsible. This is 
language which is presumed by the law to be used by the 
itidorser, and agreed to by the indorsee at tlie time of 
indorsement. The indorsee's bringing suit against the 
drawer makes no difference, the law does not require him 
to sue, and if he does, his case is nixt bettered by it. 

The second count is on an express promise by the en- 
dorser to pay the amount of the note. — Whether or not 
the Plaintiff can derive any benefit from this, promise, 
depends upon the time the promise was made, and tlie 
circumstance under which it was made. Did the De- 
fendant make this promise before the law had entirely 
exonerated him from the Plaintiff's claim ? Did he make 
it under a mistake, or ignorance of the law's having ex- 
onerated him ? If he made the promise after such a lapse 
of time, as would have exonerated him, had it not been 
made ; and he had a perfect knowledge that he w'as not 
by law subject to Plaintiff's recovery, then he would 
be liable to pay the note. The promise is a waiver of 
any notice of a demand on the drawer in such a case, 
and would be proper evidence to support the first count 
in the declaration. Chitty on Bills, 101, lOS. 5 JiAns* 
248. 6 East, 16. 7 East, 231, 236. Peake's, JV. P. 202. 
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ACQUIESCENCE. 

1. A, beings the next of km of B, con- 
veys the personal proper y of which 

B died possessed to C, Arho takes out 

letters of administration on the estate 

of B, and afterwards procures ihe cou- 

▼eyance to be proved and register«^ d. 
'A brings an action of trover against C 

for the property, alleging that the 

conveyance had been fraudulently pro- Vide Executwt U Adrn'ri, 

cured, and is void : but C insists that 

A having brought an action at law, * APPEAL. 

must shew a legal title, and ihis can 1. In all cases where a party has a right 



ACTION ON THE CASE. 

1. A having hired a slave for a year, 
placed him without the consent of the 
owner, in the employment of B, who 
cruelly beat him, and gi'eatly im- 
puired his value thereby. Cute is the 
prep r action for the owner to recover 
damages of A. M*Ovwan ▼ ChapenJ^l 

Vide Conspiracy 1. 



ADMINISTRATORS. 



be done only by shewing the assent of 
C that he should have the property ; 
for until this assent be given, the le- 
gal title is in C, •• administrator.— 
Held, that C having recognized the 
title of A before administration grant- 
ed, by accepting the conveyance, and 
having recognized it after admintstnN 
tion granted by procuring the convey- 
ance to be prc»ved and registered, he 
has thereby acknowledged A's right, 
and given such assent as vests the le- 
gal title in A. 

Adm'r ef Cron v. TerHngtvn^ p. 6 

2. A sells B's horse to C, and warrants 
his soundness. The sale is made with- 
out the privitv or knowledge of B, but 
R accepts the purchase- money, at 
which time he is ignorant of the war- 
ranty which A has made B is answer- 
able to C upon this warranty < for 

He has accepted the purchase-mo- 
ney, and ratified the sale ; and ahho' 
(he'was ignorant of the warranty, he 
shall not be excused, for the authority 
to warrant is included in the general 
authority to sell ; and he ought co have 

' enquired into the terms of the sale, 
and ascertained the extent of the lia- 
bility imposed on him by his agent, 
before he consented to receive the nio* 
Xofiev. Dudley^ 119 



ncy. 



Vol. U, 



to appeal, .^nd the legislature has aoX. 
presciibttd the form of the appeal 
bond, nor declared to whom it shall be 
made p lyabli', it is the duty of the 
County Court to prescr.be the form, 
and direct to whom the bond shall bo 
made payable. 

Mkinson ▼. Fcremanp S$ 

2. Under the act of 1807, c. 10, a slave 
convicted in the County Court of any 
offence, the punishment of which ex- 
tends to life, limb or member, is enti- 
tled to an appeal to the Super'r Court ; 
and if such an appeal be prayed for 
ami denied, a writ of certiorari is the 
proper remedy to bring up the caae to 
the i»uperior Court, where there shall 
be a trial de novo. 

The State v. fVathinften^ a $Une, 100 

3. An appeal lies trom the judgement of 
a Justice of the Pcac^ to the County 
Court, and then from the judgment of 
that (jourt to the Superior Court. The 
act of 1777, c. 2, mjde the judgment 
of the County Court, in cases ot ap- 
peal tnm the' judgment of Justices of 
the Peace, ^fiii^ The act of 1786, c 
14, declared the judgment of the 
County Court, in sucli cases, dvciUvef 
but the act of 1794, c. 13, gave ihe 
right of appeal r.>m the judgment of 
H Jiistic e in general terms, aoii repeal- 
ed all oth^r acts which camo within iti 
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purview ; am11>y tlieact of 1802, c. 1, 
the Ttg^ht of ap ' a' from t'^e judgment 
of a Justice, is piven to either party. 
Cofo'ra of Tarboro' bridge v. Whitaker^ 

184 
4. It 9eemry that an appeal may b^- taken 
from Jill interlocutr»ry onier of the 
County Court gtHnthig" leave to atiumtU 
and that on c>):)firnr.ing^ tlie judg-ment 
of the County Court, n p"QcefJendo will 
issue from the Superior Court. 

Jlttnt V. CioweU, 428 
Vide> Ferrtf 1. 

APPOnriONMENT. 

1. A g^.ive his bond for (he hire of a 
slavr' f(ir one > ear. By Hhe terms of 
the hiring, he was not to employ the 
slave upon vvater. He however aid so 
employ him, and the slave was drown- 
ed. He was sued for this breach of 
the terms of hirm)?, and the value of 

. tlie slave was recovered against him. 
In an action on his bond for tlie amount 
of hire, he sh.ill pay the whole amount: 
the hiring shall not be apportioned, 
because of liis breach of promise. 

Hillianu v. Jone», 54 

ASSUMPSIT. 
1. A borrowed of B\ $2.;0, and to secure 
the payment thereof, pledged to him 
a negro sLivc, «whose services were 
worth $60 a year. A paid B the mo- 
)tey borrowed, and B delivered to him 
the slave. A then demaided of B, 
sati fact on for the services of the slave 
(luring the time B h td him in poeses- 
sion, and upon B's refusal to pay, 
brought suit and declai'ed, l«t, upon 
a qutaitnm mendt, and 2d, (or money 
had ;\nd rec« ived. He is entitled to 
recover ; an'i the measure of damages 
is the excess of the value of the slave's 
serv'ccs above the interest of the sum 
borrowed. 

Equity will always mnke the roort- 

gagve account for the renisand pro- 
ts of an estate which he has iji pos- 
•easion ; and io establish an opposite 
doctrine in the case of pledges, where 
ihe proAta exceed the interest of the 
money lent, would fiirnibh facilities to 
«yade the statute against usury. 

Wherever a man receives money 
belonging to another, without any va- 
luable CO isideration given, the law 
implies thut the person receiving, pro* 
miied to account for it to the true ow- 



ner \ and for a breach of this promise, 
an action for money had and received, 
lios. iiorton v. ihlUtlayy 111 

2 A having, by mistake, paid to B a fifty 
dollar bank note for a nrc dollar bank 
note, cannot maintatn nsnimptU to re- 
cover back forty-five dollars. A bank 
note is not moneys and a delivery b/ 
mistake of any thing except money, 
does rot pass th«* proper' y in the thin|* 
delivered, and cannot raise an implied 
promise to pay money. 

Filgo v. Penny ^ 182 

3. The terms of a sale were, that per- 
sons purchasing to the amount of 20ls. 
or upwards, should have a credit of 
12 months^ that they should give bond 
with approved security ; and those not 
complying with tlies j terms, shoolA 
pay four sK'Uings in the pound for dis- 
appointing the sale, and return the 
goods before sun-set A mare was pat 
up for sale, and struck oiTto A, at the 
price of $50 6. The mar^ was deli* 
vered to the purchaser, but he failed 
to give bond and security, and he did 
not offer to iH^turn the mare lor seve- 
ral daya, when B refused to receive 
her, and immediately brought an ac- 
tion of indebitattf attwnpdt, for the 
price. Held, that the action affirmed 
the sale, and therefore could not be 
sustained before the term of credit ex- 
pired. An action for breach of on- 
tiact in not giving bond with secaritr, 
or for not returning the mare, would 
have been the proper remedy. 

AWARD. 

1.' Upon the settlement of a copartner- 
ship account between A and B, it ap- 
peared that a loss hitd been sustained 
whibt the business was under the ex- 
clusive management of B, who could 
not satisfactorily explain how the lota 
1 tad accrued They refened the caae 
to arbitrators, who awarded that the 
loss should be equallydivided between 
A and B, as there was no proof of 
fraud on the part of B, whom they 
examined on oath. Award excepted 
to, 1st, because it was wrong in prin- 
ciple ; and 2dly« because the arbitra- 
tors had permitted B to purge him- 
self of the charge of fraud, oy exa- 
mining him on oath. Exceptions 
overruled. . 
Mm*n tf Jit Mat r« MUbmm^ IST 
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BAILMENT. 
. A bailee who uitdert«keB to do an act 

frtttuitoutly, «. ^. to carry money, is 
ound to use ordinary care and cau- 
tion ; if he loses the money entrusted 
to liim, but does not lose his own, it is 
clear thm he did not use becoming 
caution, for had he done so, the mo- 
ney entrusted to him would have been 
treated as his own was, and conse- 
quently would not bare been lost. 

Mland et aL v. IVomack^ 373 

BARON AND FEME. 

1. A conveyed a negro slave to B, upon 
condition that U was not to take the 
slave out of her possession, or deprive 
her of the use and benefit of the slave, 
until ber death, or until she mifcht 
see proper or fit to give up to him 
the slave. A then married C, who 
placed the slave in the hands of D, 
where he remained until C's death. 
A survived her husband, took pos«.es- 
sion of the slave and delivered him to 
B» from whom he was taken by C — 
B brought trtver for the slave. Held, 
that he could not recov<;r, because the 
beneficial interest for life in the slave, 
vhich A retained, vested upon the 
marriage in her husband, and the right 
of assenting to ttie delivery of the slave 
1o B, was in him during his life, and 
in his representatives after his deatli. 
A had no right of assenting to the de- 
livery. JilGck V. Bemtie, 240 

2. The deed of a feme covert, without a 
private examination, according to tl.j 
act of 1731, is a mere nullity and void ; 
and to give validity to her deed, it 
must appear tlvat her private examina- 
tion has been had, pursuant to the act ; 
if it appear by the clerk's certtficatt; 
that the « deed was acknowledi^ed in 
open court, and ordered to be regis* 
tered," the court will not presume a 
private examination from such certifi- 
cate. 

Den on dem. RoHmoti v. BarJieltU 390 
Tide Detintte 1. 

BEQUEST. 
I. Ay by his marriage with II, acquired 
sundry neero slaves in 1794. 1) had 
issue two daughters and died. In 1809 
A died, having made liis will, and he- 
/luestbed to bia two daughters, *< all 



hn negroes, together with \}\t\r future 
increase which came by his wife B." 
The two daughters claimed not only 
the increase after tKe death of testa- 
tor, but atl ihe increase from the time 
the negroes CMme into A's possession. 
Held, that under tlie will, they were 
entitled to alL 

Ltmg V. Long* 9 earV. 19 

2. A bequeathed ** all his moveable es- 
tate, excepting his neg^roes, to his wife 
till his y ungest daughter arrive to the 
age of twenty-one > ears, and then to 
be equally divided among his wife and 
daughters. And as to his negroes, he 
directed them to be hired out annu- 
ally, till his youngest daughter attain- 
ed the age of tw«nty-one, and th.it his 
wife sliottid have the monev arising 
from their hire tilltbat timr.when they 
and their increase were to be equall}' 
divided Hmong his wife anddaughiers.* 
One cif the daughters died before the 
yoiii.gest of them attained the age of 
tweniy-one years. Held, that her re- 
prcfigntative was entitled to a distribu- 
tive share of the negroes ; for tlie Dght 
vested imm«<ljatety, and the enjoy- 
ment theieof only was postponed. 

Perry admW v. Rhoiie^ ^ others, 140 

3. A bequeathed certain personal estates 
to tru>tees, ''until some one of his 
grandchildren, the lawful children of 
his daughter 11, should arrive to the 
age of twenty-one years, at which time 
the property was to be divide(.l among 
his said grandchildren* equally, sh^ro 
and share alike." Held, that att the 
gfrandchildren living at the time the 
first of them .ittained to Ihe age of 21 
years, are entitled, share and share 
alike. Rentony. theex^reofCUtyien 198 

BILLS OF BXGHANnE AND PRO* 

MISSOKY NOTES. 
1. A bill of exchange drawn by B on C. 
in favor of O, was protested for non- 
acceptance. D wrote on the bill, 
•« sent to F to collect for D.." This 
is such an Indorsement as will enable 
Y to maintain an action against B, in 
his own name as indorsee. ^ But the 
indorsement being for a special pur- 
poite, F cannot transfer the bill to an- 
other person* so as to give to that peo- 
son a right of action against D, or aajT 
of the {/receding parties. The< in-, 
dorse men t confines the bill in the' 
hands of the indorsee, to tl^e rcry p^N 
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pose for whtcb the indorsement was 
made. 
Drew, anignee^. Jacock^t adm^r, 138 

2. An indorser is entitled to reasonable 
notice of the non-payment of a note 
by the maker ; but if att«r such a lapse 
of time as would have exonerated him, 
he makes a promise to pay, with a full 
knowledge thatliy law he is not liable, 
it amounts to a waiver of the want of 
notice. Gardiner r, Jone§^ 429 

Vide Evidences, 

BOND. 

1. A gave his bond to B» promising to 
pay him ^lOO, or a good w^.rk-horse. 
On the day, Ar tendered to B a gtK>d 
work-horse, but he was worth only 
$30. This is not a compliance with 
his bond. He owed 9100, and the 
horse which was to discharge the debt, 
oug^it to hare been, at least, equal in 
iraluc to its amount. 

Grnyv, Toung, 123 

2» In an action at law upon a bond« the 
plaintiff shall not be ajmitted to prove 
the loss. He may prove the loss by 
disinterested witnesses, but he shall 
not be heard in his own brhalf, unless 
the defendant can also be heaid. This 
can only be done in the Court of Equi- 
ty ; and there, if a decree be made for 
the complain :nt, the court can com- 
pel him to ind' mnify the defendant 
against tlie lost boi.d. 

Cotteny Beaaley^ 259 

3. To an action of debt on a bond, the 
defendant pleaded that it was given 
for an iUegil conMideraiion ; and on the 
ttikl offered to prove that the bond was 
given in consideration of compound- 
ing a prosecution for a felony. The 
evidence rejected, because the plea 
w.is too indefinite tonpprisethe plain- 
tiff of the purUailar illegal comideration 
intern led to be relied upon. 

But upon an affidavit filed, that the 
defendant had instructed his counsel 
to defend the suit npon the ground 
that the bond was given for compound^ 
ing a felony, leave was riven to the 
defendant to amend his pleasa and set 
forth this special matter. % 

Bvyi T. Cooper, 286 

VMe JMt 1, 



CASE. 
Vide wfcfftoA on the Caoe. 

CATTLE. 
1. Under the act of 1777, ch. 22, regn- 
latin^r the mt>de of proceeding by war- 
rant for the recovery of damages oc* 
casioned by the inroads of horses, cat- 
tle, hogs, &c. the report of the justice 
,and freeholders (Greeted by the act to 
examine the sUte oT Plaintiffb fences 
is final and concluaire on the parties. 
Helton V. Stewart, 298 

CERTIORARI. 

Yide appeal 2, 

COLOUR OP TITLE. 

1. A. constituted B. his attorney <*to 
levy, recover and receiTe all debts due 
to him, to take and nse all due means 
for the recovery of the same ; and for 
recoveries and receipts thereof, to 
make and execute acquittances and 
discharges." B sold to C. a tract of 
ISnd belonging to A. and conveyed 
the same as attorney of A ,• C- entered 
and had seven years possession of the 
land : HeM^ that the deed of B. as at- 

•^ torney of A. although he as attorney, 
had no authority to sell the land, was 
colour of title, and that seven vears 
possession under it barred the right of 
entry of A. 

mw% heire v. Wittw*^ hdn, 14 

2. Where a deed is executed, which is 
afterwards considered as forming only 
colour of title, the party executing it^ 
must be considered as not having a 
complete title to the land, which he, by 
his deed, purports tc convey. IHd. 

CONSIDERATION. 

Vide Bond, 3. 

CONSPIRACY. 

1. An action on the case in the nature 

of a conspiracy will lie against one; 

or if brought i^inst many all may be 

acquitted but one. 

Eaton^wifey. ff'ettbrookU Garland, 

329 

CONSTITUTION. 
L The acts of assemblv increasing the 
jurisdiction of a Justice of the Peace 
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^ to £30 are not inconsistent or incom- 
patible with the Conatiuttion of the 
State Keddie v. Moorf^ 41 

2. The act of 1802, ch, 6, f:iving^ juris- 
, diction of penaltiet not exceeding JC30 

to a Justice of the Trace, is not incon- 
sistent with the spirit of the Constitu- 
tion ; therefore, a Justice of the Peace 
has jtirisdiction of the penalty given 
by the act of 1741, ch. S. for mismark- 
ing an unmarked hog. 

Richmniul v. Boman^ 46 

3. No person siiall be deprived of his 
property or right, without notice, and 
an' opportunity of defending them. 
Den on Dem, ofUumilton v. Adanu^ 161 

4. In doubtful cateet the Court will not 
declare an act of tiie Legislature un- 
cofuiituHottal* I'be power to declare 
such act unconstitutional, will be ey- 
ercisedy only in cases where it is plain- 
ly and ob\iou5ly the duty of the Court 
to do so, therefore where the Legisla- 
ture gives to A curporiitc body, crea- 
ted for the public benefit, a summary 
mode of collecting debts, tne Court 
will not declare the act unconstitu- 
tional. The Legislature alone, is to 
judge of the public services, which 
jbrm the consideration of any exclu- 
sive or separate emolument or privi- 
lege. Mank 9fKi vberti v. T^^/oi-, 266 

5. An act of Assembly declaring that 
certain deeds which ai*e not executed 
according to law, bhall be held, deem- 
ed and takoii to l>c firm and effectual 
inlaw, ftyr the rojivcyance of the lands 
mentioned in them is uJiconttiiutionrJ, 
being in violation cf the 4lh section of 
the Bill of Rights, which declares the 
Legislative, Executive and Judicial 
powers of Government to be distinct. 
JDen on Dem. RobUon v. £arfield, 590 

CONTRACT. 

1. Jud{;roent being recovered against B. 
he fur the purpose of raising money to 
discbarge it, offered for sale at auc- 
tion a negpo slave, and C. became the 
highest bidder, and the slave was de- 
livered to him ; but he not paying the 
money on the delivery of the slave ; 
B. by consent of C. took the slave 
iiome to his own house, to keep until 
the money shotild be paid. Afterwards 
B. offered to deliver the slave to C. if 
he would pay the money, C. refused 
to pay, and disclaimed ail right to the 
ftlare. Execution was then sued out 



on the judgment, and levied on the 
slave, and at the sale by the Sheriff, 
he brotight less than the price which 
C. agreed to pay lor hiro. B. then sued 
C. for the difiPerenc6 between the sum 
which the slave brought when sold by 
the Sheriff, and that ror which he was 
bid off by C. B. cannot recover, be- 
eause the circumstances show it was 
the intention of the parties to rescind 
the contract. 

JReddiek t. Troiman^ 165 
2. In assessing damages for a breach of 
a contract made for the sale of a tract 
of land, the ttunding of the parties in 
life, has nothing to do with the mea- 
sure of dsmages ; for that standing 
could not have been g^ven in evidence 
as it was not conducive to show either 
the fact of an injury having been done, 
or the extent of the injury which was 
done ; and the jury should not be per- 
mitted to take into consideration any 
thing which would not be admissible 
in evidence. Jiowlandy, DBwe, 34T 

COSTS. 

1. A. appeals from the order of the 
County Court, granting leave to B. to 
build a mill, Sec. The order of the 
County Court is aflRrmed : A. is liable 
for the costs in the Superior Court un- 
der the general law regulating ap- 
peals ; B. is liable for the costs of the 
County Court under the act Of 1779, 
c. 23. Green v. Halmnn, 12 

2. Where the Grand Ji\ry return a bill 
of indictment, " not a true bill," the 
prosecutor is bound to pay the wit- 
nesses for the State, and one half of 
the other costs. Sinie v. Smiihf 60 

3. In un action of detinues the parties 
refer the case to arbitration. The ar- 

. bitrators award, that tiie defendant 
shall deliver t# the plaintifl'the slaves 
sued for. and that tlie plaintiflf' shnll 
pay to the defendnnt tlie purchase-mo- 
ney for the slaves « but were, silent as 
to the costs of the suit. Held, that 
each party shall pay his own costs. 

Arlington v. Baitle^ 246 



DAMAGES^ 

Vide ContvQct 2, 
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DEBT. 

t. An action of debt will not lie against 
heiis upon a bond of tbe ancestor in 
vbicb they are not expreasly bound. 
Taylor V. Grace, 66 

3. In an action oi debt on a penal sta- 
tnte» the writ called upon tlie defend- 
ant <* to render the plaintiff the aum 
of fifty pounds, due under an act of 
the General Aaaembh to him» and 
which fronf him he unjustly detains, 
to his damagre, &c." Held, that this 
writ is BubstMntially in the debet and 
detinet. PtLgt v. Farmer, 288 

DELIVERY. . 
] . A delivery by a sheriff to the purchaser 
of a slave at an execution sale of a bill 
of sale for tiie slave, there beinff no 
adverse possession in another, is a de- 
livery or the slave. 

y.M^GiU, 357 



DESCENT. 

1. Construction of the 3d clause of the 
act of 1784, regulating descents. It 
was the object of the Legislature in 
this clause, to allow the half-blood to 
inherit, 1st, where there was no near- 
er collatersl relations ; and 2d, where 
the brother or sister of the whole blood 
acquffed tl)e estate by purchase ; and 
therefore, where A died after i7^4« 
and before 1795, intestate, seised of 
lands, and leaving five sons, one of 
whom died after 1794, and beforel868, 
intestate and without issue, leaving^ 
fuur brothers of the whote blood, and 
a half-brother on the mother's side, 
this half-brother shall not inherit. 
Denondem.JPipkifue^c.y.Coor, 231 

DETINUE. 
X' In detinue, tbe husband and wife must 
join for the slave which belonged to 
the wife before coverture, when the 
person in possession holds advergeljf. 

But when the person has possession 
finder a bailment from the wife made 
while sole, he is a trustee for the hus- 
band, and his possession is that of the 
husband, who may bring suit in his 
own ntime. 

JirfMtr9nffV» SimmtiM't adrn'r, 351 



DEVICE. 

1. A densed to her son B, one part of a 
tract of land, and t«>l»er son C tlie rther 
part, an<l directed, fhat ifdthtroflhtm 
diedt leaving no hdr lawfitlhf begotten, 
of his body, the living mm should be the 
kLvffitl heir of all the land, B died with- 
out issue. Hid, thatC was entitled 
to the lands under the limitation. 
Denondem^Pendleton v. Pendleton^ 92 

2. A being srised in fee of certain Unds, 
devised them ** to his dau.^^hter Anne, 
during the full term of her natural life, 
and at her decease to deseed to tbe 
Jirtt male child lawfully begotten on her 
body { but if Anne should die without 
8ueh makheir of her bodys then the said 
land to belong lo her present daughter 
Martha, to her and her heirs forever." 
Anne had several male children, after 
the death of the testator, and her eld- 

'est male child died in her lifetime, liv- 
ing her daughter Martha^ who after- 
wards marrifd and had issue. The 
other male children survived their mo- 
ther, Anne. Held, that on tbe birdi 
of the firat male child, the estate vest- 
ed in him, by which means the limi- 
tation to Msrthai waa defeated. The 
law leans in favor of the vesting of es- 
tates, and in limitations like the pre- 
sent, the vesting shall take place on 
the birth of a child, without waiting 
for the death of the parent. 
Ven m dem^ ^VoaUn ^-wift v SktMtmA^ 

3. The wonl legacy, used in a will, often 
rehtesto real as well as termo/ es- 
tate. The explanation or this word 
must be governed by the intention of 
the tesfator. Common people apply 
the word legaey to land as well as mo- 
ney ; and courts should conftiue words 
according to their meaning in common, 
parlance. JMn on dem. ofB6bme§ & 
i9ife & Sawyer U -wife v. MUekell^ 328 

4. A tcrstator, oy the first clause of his 
will, devised to his three dauj^hter'* 
each a tract of land, and provided in 
the same clause that if either of them 
ahould die before marriage, the lands 
of auch one should go to the survivon^ 
and in case all should die before mar- 
risge, their lands were to go to B and 
C. After several other bequests and 
devises, the teststor, in th^ last dause 
of his will, bequeaths to tbe same 
daughters a number of slaves with, 
ether specified personal estate ; and 
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then adds a f^enenl claase of alt the 
renVitNe of his estate, reat^ pFrsonaUnd 
mixed, to b» equally divided among 
them when the two eldest arrive at 
the stf^ of 18 yean or marry, and that 
if either of i hem ah- )uld die b^ fore their 
arrival at 18 years or marriage, then 
the share of the one so dying should go 
to the survivor^ ; but if they should all 
die before they arrive at 18 years, or 
marry and haveisaue, then the aaid per- 
sonal estate (particularly specifying it} 
and all other property which they were 
entitled to by his will, should go to 
B, P, R and A. 

The lands mentioned in the first 
clause, are not affecti'd by any tiling 
contained in the i <st clause ; and there- 
fare upon the death of one of the 
daughters who reached 18 years, and 
married, but died without issue, the 
lands passed to her surviving sisters. 
J>en on dtm. Arrif^pton et at. v At8ion,32X 

5. One by his will, after giving several 
small legacies, directed his executors 
to sell the remainder of his est* te, both 
real and personal, not before dispoaed 
ofy and after paying his debts, to dis- 
pose of the proceeds as they might 
think proper : held, that this clause 
absolved the executors from responsi- 
bility to any one, as to every part of 
the personal estate, whicii had not 
by operation of the wiU come into their 
hands subject to a trust. 

P(meU. et al. v. Ex*r» of Poruelly 326 

6. Where a testator gives to his execu- 
tors (as in this case he does) all the 
rest of his estate, not before disposed 
off he leaves nothing winch the next 
of kin can claim, for their claim is 
founded on a partial intestacy. Ibid* 

7. When a testator owned a large body 
of land, composed of several tracts,' 
acquired at different times, and known 
by different names, and living on one 
of the tracts known by a distinct name, 
devised in these words : **1 give and 
bequeatli to my son W. li. G. the tract 
of land tvhercon I now Lve, including 
the plantation, together vn'th all the ap- 
purtenances thereunto belonging,** it 
was held that he had devised Vt W. 
n. G. onlv the tract on which he liv- 
ed ; the word appurtenances compre- 
hend only things in the nature of ind" 
dents to that tract. Had the testator 
Slid the lan^s on whiclT Iiq lived, the 



constraction miffht hftre been differ 

ent. Helme & (Mtrs v. Gugy 34L 

Vide Bequests 

DISMAL SWAMP CANAL COM- 
PANY. 

1. Under the acts of Virginia and North- 
Carolina, incorporating the Dismal 
Swamp Canal Company, the Courts of 
e^'ch state have equal juriadiction, in 
aU matters relating to the concerns of 
the Company ; and the Court in either 
state, in which a suit shall be first pro- 
perly instituted, ousts all other Courts 
of jurisdiction during the pending of 
such suit, and whilst the judgment, 
which may be g^ven therein, remains 
in force. Cooper v. the Dismal 

Swamp Canal Company^ 195 

DOWER* 

1 . The rents which accrue before the as- 
signment of Dower, belong to the 
heir ; but he is answerable over to the 
widow for tliem, as damages for not 
assigning her dower. The remedy for 
the widow to recover these damages 
is by petition, for a writ of dower, and 
praying therein to have the damages 
assessed. The Court will order an is- 
sue to be made up between her and 
the heir and submitted to a jury. The 
widow cannot maintain an action on 
the c»se against the heir, noi any other 
person, for the rents received before 
the assignment of dower. 

Sutton y wife v. Murrense, 79 

£ 

EJECTMENT. 

1.^ In ejectment the lessor of the Plain- 
tiff claimed title under a grant describ- 
ing tiie lands as confiscated lands^ the 
property of A. B. It is incumbent on 
him to shew that the lands had been 
confiscated to authorize the issuing of 
the grant. For the grant shows the 
title WHS once otU of the State, and 
accounts for its being again in the 
State, by averring the fact of confisca^- 
tion. This f;ict must be proved, other- 
wise it does not appear that the Smte 
had any authority to make the grant. 
Ihn on Dem, of Hardy v. Jonesy 52 

2. A^. fa- issued aghinst A. and was le- 
vied on his lands, wliich were s'>ld by 
the Sheriff and conveyed to B. who 
conveved them to C $ but before his 
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^e and cortrtyanct to C. he contrac- 
ted to sell them to A. who actually 
paid him the purchase money ; and 
this bale and payment were known to 
C. before he purchased. These facts 
are no defence in aQ ejectment by C. 
in Rqiiity it would be good, at law the 
only enquiry is who has the lei^I title. 
JDen on Dem.. of Durutan, ▼. JShniih- 
vick, 59 

3. In ejectment, the purchaser at a She- 
riff's sale, is bound to shew the judgf- 

- ment on which the execution issued. 
And where he purchases under an or- 
der of sale, made by the County Court 
upon a return of a Constable that «« he 
had levied the execution upon the 
lanils of the Defendant, there being 
no personal property found,'* he must 
shew the judgment' recovered before 
the Justice of the Peace. 
JDen &n Dem. ofUamHton v. Adama^ 

161 

4. "Where both parties claim under the 
same person, they are privies in es- 
tate, and cannot, as «uch, deny his ti- 
tle. Therefore, wherein an ejectment 
it appeared, that the defendant had 
accepted a deed from the same per- 
son, under whom the plaintiff claimed, 
he was estopped to deny title in this 
person. Den an demiae ofMtir- 

phy v. JBamett, 251 

5. In aJl cases of ejectment, whether the 
consent rule be general or special, the 
lessor of the plaintiff is bound to prove 
the defendant in possession of the pre- 
mises which he seeks to r<^cover. 

If the Defendant neither claims the 
land nor has possession of it, he may 
enter a disclaimer when called upon 
to plead. And if he be unable to de- 
cide, upon a view of the declaration, 
whether he be in pofisession of the 
lands claimed by the plaintiff, he may 
enter into the common rule, and also 
have leave to disclaim, if he should 
afterwards discover, upon a survey, 
that he ought so to do. 
JilberUon v. the heirs of Reding, 283 

6. In ejectment the purcliaser who 
claims under a Sheriff's deed must 
•liew ^jndg^ntni as well as an execu- 
tion, and if an execution has issued 
without any authority, a purchaser un- 
der it will not be protected. 

Doe on dem. ofJiryan v. JBrown, 343 
Viile Limitation i. 



EMANCIPATION. 
1. A devise of sl;ives to executors in 
trust to liberate is void, and the nest 
of kin are entitle^t. 
ffri^ht ^ Scales v. Lmo&'s Ex'rs. 354 

ENTRY. 
1. Entries made by entry-takers, other- 
wise than the act directs, -4re void. 

Terrell y. Ma:me^. 375 

EQIHTY. 

1. A. having recovered a judgment a- 
gainst B. assi^'-ned it to C ; B. obtain- 
ed an injunction, and C in his answer 
insiated that the judgment had been 
assigned to him fur a valuable consi- 
deration and that he had no notice of 
tiie equity of i^ Held, that the>idg- 
ment was a ehose in action, and that a 

J>urchaser of a ehose in action for a va« 
uable consideration, aMthout notice 
of another's equity, stands in the same 
situation with tiie assignor of the 
chose ; and is not protected by being 
a purcliHser for a valuable considera- 
tion without notice, against the claims 
of him who has equity. 

Jordan v. Black & Momibleau, , 30 

2. A. being security for B. to O. in a 
bond, C. died, and £. got possession 
of the bund after his death, and sold 
it to F. who threatened to sue A. and 
A. to avoid suit, gave a new bond for 
the debt and took up the old one. It 
was afterwards discovered by A. titat 
the old bond had been discharged by 
B ; F. was ignorant of this fact uhen 
he purcliased the bond from G. but 
knew it before he got the new bond 
from A. and did not disclose it to A. 
E. was solvent when F. discovered . 
that the old bond had been discharg- 
ed, but was insolvent, when this fact 
came to tite knowledge of A. Equity 
will relieve A. from the payment A' 
the money on the new bond, on the 
ground of the concealment by him of 
the fact, that the M bond was paid, 
at the time he got the new bond fbom 
A. Thi^pen v. Balfour, 242 

3. When a party has relief at law and 
files his bill ch ^rging that he cannot 
procure proof to proceed at law, and 
prayin;/ a discovery ; a demurrer to 
such bill admit . the tact of inability to 
make proof, and the bill must be sua- 
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tamed on the grountl that there is no 
adequate relief elsewhere. 

Lon^ V. Beard & Merril, 337 
Vide Ejectments Interest 2. Injunction" 

ERROR. 
1. A. sued B. in the County Court, and 
B. pleaded se? eral pleas. The jury 
neglected to pass upon some of the 
issues submitted to them, on which 
ground the judgment was arrested. 2 
During the same term A. moved for 
and obtained a venire de Jiaco, and at 
tite ne3[t term, the jury found for A. 
on all the issues. B. moved for a writ 
of eiTor, and assigned for error, <* that 
aJirerdict had before been rendered 
' in the same case and judgment there- 
on arrested. Wi it o/ error dismissed, 3 
for although when a judgment is ar- 
rested, the defendant is out of Court, 
yet during the same term the whole 
matter of the cause is under the con- 
trol Sc within the power of the Court ; 
the design here was to set aside the 
preceding judgment and grant a new 
trial ; the mode of proceeding was 
informal, but the aubsfantial thing 
done was correct \ and the adminis- 
tration of justice requires that the re- 
cords of the County Courts should be 
expounded with reference to what 
was the object & design of the Court. 

IVMtey. Creecyy 115 
ESCAPE, vide Sherijf- 

ESTOPPEL. 
1. A. having "entered a tract of land, 
conveved it to B. in 1780, and to C. 
in 1784. In 1782 thcjtnd was sur- 
veyed, and the grmt from the state 4. 
issued in 1792. C. had possession of 
the land under his deed fur seven 
years before the g^nt issued, and B. 
brought ejectment against him for the 
land, lie cannot recover, for the grant 
shall enure by way of estoppel, to the 
benefit of B. so as against A. to give 
him a legal title from 1780, because 
of the privity of estate between them ; 
but there is no privity between the 
two purchasers B. and C. and aa be- 
tween them there is no estoppel. 
Den on dem. of Lan^ston v. i^Kenniey 

67 

EVIDENCE. 
1. A. sold a slave to B. and covenanted 
** to warrant and defend the negro Pc- 
Vol. U, 36 



ter to be a slave." Peter afterwards 
instituted suit against the purchaser to 
try the question of his freedom, and 
the jury found that he was a freeman. 
B. then sued A. onhiscovcnantt held, 
that the record of the proceedings in 
the suit by Peter was not conclust^ei 
against A, notwithstanding he had no- 
tice of the suit. 

Shoher v. Robinson, Seville & vife^ 33 
. On the trial of an indictment for per- 
jury, charged to have been comnnitted . 
in an oath taken before a company 
court martial, it is not neceasary to pro- 
duce the commission of the Captain ; 
parol proof of his acting aa such is suf- 
ficient. 

TAc State v. Joseph Gregortf, 69 
. In ejectment the pliuntiif claimed ti- 
tle under a grant issued in 1707, for 
640 acres. The beginning comer 
called for in the grant was, <* a pop- 
lar on Trent River, thence 320 pole» 
to a pine, &c." On the trial, he con* 
tended his beginning corner was 400 
poles from the poplar, and the second 
corr.er 400 poles from the pine ; and 
to -prove it, he offered to lay before 
the jury the record of a petition filed 
by one of the old proprietors of tho 
land, before tlie Governor in Council^ 
praying for a re -survey, the order in 
council for a re-s'irvey, directed to tho 
Surveyor General, and the re-survey 
mude in pursuance thereof in 1768* 
Held, that the- record of this ^letition 
an<l rc-sun^ey is not adntissible in evi- 
dence Den on the sterol demiaea of 

John C. Osbom and John iStanly v. 

John Coward* 77 

A deed made by husband and wife^ 
had a certificate endorsed on it .)y the 
Clc rk of the Coilnty Court, " that the 
wife appeared in open Court, and ao 
knowledged the deed before the 
Court, was privately examiited, and 
said it was done without compulsion," 
and on the minute docket of the court 
there was an entry that " a deed irom 
A. B. and C. B. to D. £. Waa acknow- 
ledged." The deed was rei^i^ered*. 
Held, that upon the trial of an ej« ct* 
meiit, the deed shall be given in evi- 
dence to the jury. For although the 
record does not expressly state A. B« 
the husband, acknowledged ihe dee^ 
yet it states that a deed from him to 
D. £. "waa acknowledged ; a<. I the ne- 
cegsary ii^^^encf is, tJuit tfiQ admywf 
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ledgment wumadc by him and not by 
another. 
Den on dem, of Hunter v. Bryan, 178 
•$» A g^ve his bond to B, and C became 
the sub&cribing witness. B assigned 
tlie bond to C, who sued A. The ge- 
neral Issue' being pleaded, C was non- 
suited, because he had become inte- 
rested in the case b> his own volunta- 
ry act, and could not give evidence to 
prove the execution of he bond. And 
the Couit would not receive inferior 
cvidt-nce of its execution, such as the 
acknowledjrment of A, that he had gi- 
ven the bond, and that he would pay 
it. The evidence of the subscribing 
witness is dispensed with in case of 
marriage, or in favor of executors or 
administrators, from necessity, and in 
furtherance of justice. IViUiam John' 
ton, aaaignee, &c, v. Moset Knight 
atid Bichard Knight, 237 

6. Parol evidence admitted to prove that 
a oa. 8a, issued, and thai the siieriiTre- 
-turned on it <* not found," and that it 
was lost or mislaid. 

Stuart v. Fitzgerald, 255 

7. A person who nught to have the cus- 
tody of a deed, shall exhibit it to the 
Court in the deduction of his title ; 
but he may give a copy in evidence 
upon making oath, that the original is 
lost or destroyed. If it be in tne ad- 
versary's possession, notice to produce 
it must be given to authorise the in- 
troduction df secondary evidence. 

And as to the cases where a psrt^ 
ought to have the custody of the ori- 
ginal deeds —where land is sold with- 
out warranty, or with warranty only, 
against the feoffer and his heirs, the 
purclmser shall have aQ the deeds as 
incident to the lan^l, in order that he 
may the better defend himself. Hut 
if tht* feoffer be bound in warrantv, 
and to render in value, he must de- 
fend the title at bin peril, the feof- 
fer is not to have custody of any deeds 
-that comprehend warranty, of which 
thf feoffer may take advantage* 

A purchaser at SheriiTs sale, is on- 
ly pnvy in estate, and is not supposed 
to have custrtdy of the origiital deeds. 
jben on dem. oflOehoUon v. HilHai^, 270 
*& Where an absolute deed is made, pa- 
rol evidence is not admissible, to 
^rove that the deed was made under 
any special trust, and that valuable 
consideration was not paid. 

JMtmisn r. Piokenfm^ 279 



'9. A agrees with B. at a SherifTs sal^, 
to bid off the property sold, for B; 
He bids it ofT and takes a conveyance 
, to himself, and then refuses to convey - 
to B. As B is not privy to the con* 
>'e}ance, he is not bound by it ; and 
he may produce parol criaence to 
prove the agreement between A and 
htmst'lf. 
Strong ^ others v. -Glafgow et ol. 289 
10. On the trial of an issue devitavit vel 
non, the declarations of executors or 
devisees named in the will are evi- 
^ dence against them, if they be parties 
' of recotS to the suit or issue. 

The «rV# £^ deweea of ITCrame 
V. Clarke and vifc, 317 

Vide mill. Ji(md2, 

EXECUTION. 

1. A having recovered a judgment against 
B, sued out a writ of fieri facias^ which 
the sheriff levied upon two negroes* 
and returneil his levy on the execu- 
tion. A then sued out anoUier fori 
facias instead of a venditioni exponas. 
Held, that A, by suing out ^ fieri Ja/dta 
after the return of the levy, discharST' 
cd the levy, and was not entitled to a 
distringas against the ShenfT to com- 
pel him to sell the negroes. 

ScxAVi txW V. mU, late Shaif if 
Franklin^ I4j 

2. The shares of the Dismal Swam]} Ca^ 
nal Company are not liable to seisnre 
and sale, under ti fieri fadtu. They are 
declared real esteUe by the acts» only tie 
make them inheritable. 

Cooper V. The Ditmal Swtmp C«- 
nal Company, 195 

3. When a defendant in execution sells 
his lands after the execution is in the 
SherifTs hands, such sale is void« and 
the purchaser under the execution has 
the better title ; and it xeenu the exe- 
ciition bound from its teste, it certainly 
did from it's delivery. Doe on dem. of 

M'Lean v. Upchurch, 353 

4. An alias fi. fa* though a different 
piece of paper, is considered the same 
as the first fi, fa, ti» to the lien crea- 
ted, ytef. 

EXECUTORS & ABMINISTRATOHS. 

1. An administrator cannot bring trover 
for a chattel^ after his consent tliat de- 
fendant shall luive it, before admiais- 
tration granted. 

.idm'r of Gr9iK r. TerHnjton € 
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il An action can he, maintained on an 
adniinistration bond, against the se- 
curities, before judjjmcnt has been ob- 
tained aganst the administrator. An 
action Ues against The securities as 
soon as the administrator forfeits his 
bond, and a person be thereby *• in- 
jured," for the act of 1791, c/lO, di- 
rects that administration bonds shall 
be made payable to the Chairman of 
the County Court and his successors 
in oiTice, &c. and shall be put in suit 
in the name of the Chairman,, at the 
instance of the person i/yured.. 

The Chairman of the Uotirt v. Moore 
Admimstratar and (dhers, 22' 

3. A Testator seised of lands, and pos- 
sessed of personal pro))erty, appointed 
three executors and directed them to 
sell what part of his estate they might 
think proper to pay his debts. Two 
of the executors named, qualiiied and 
sold the land to pay the debts, the 
third being alive, and not refusing to 
join in a deed to tlic purchaser. The 
deed of the two executori^ who quali- 
iied, is good to pass^ the title ; the 
power to sell is attached to the oflficc 
of executor, and not to the persons 
named as executors. Den on dan, of 

Marr i^ others v. Peay & others, 84 

4. After ten years have elapsed from the 
death of a testator and an executor 
named in his will has not qualified, 
the Court will presume a renunciation. 
A formal renunciation in open Coiu-t 
IS not necessary, it only affords easier 
proof of the fact. Ibid, 

. A being seized of a hou«e and lot in 
town, and also of two tracts of laivi, 
devised that bis executors should sell 
one of the tracts of land and his house 
and lot in town, fur the purpose of 
paying his debts ; that his widow 
flhould have the other tract durincf her 
life, and at her death« that should be 
sold, and the money arising theretrom 
be equally divided among his chil- 
dren then living. The executors sold 
one of the tracts, but Hot the house 
and lot ; and one of ^em dying, the 
survivor sold part of tlie other tract. 
Held, that the last sale was void, be- 
\ cause the executors had by the 6rst 
sale executed the power devolved on 
them by the \nll. One tract being 
sold to pay debts, the other wa^ to be 
reserved for the children. 

Jkvrm Y. Heard, 12S 



6. A being seised of lands in fe«, devil- 
ed a certain interest therein to his wi- 
dow, and the rest of his real estat-- he 
devised to B. At the death of A crop» 
were growing on the lands devised to 
B, and by him were gathered The 
widow dissented from the will, and 
filed her bill against B for her dower, 
from the death of the devisor. It be* 
ing ascertained that the provision 
made for the widow, under the will, 
was not equal to the dower to which 
she would be entitled in case of the 
intestacy of her husband, her dower 
was allotted to her. But the Court 
refused to call 6 the devisee, to an 
account for the profits, on the ground 
that as in case of her husband d> ing 
intestate, the crop growing woul<i be- 
long to the administrator, and be as» 
sets to be distributed under the sta- 
tute of distributions ; so ahe, having 
dissented from the will and claimed 
dower, the crops growing, belonged 
to the executor, and constituted part 
of the ptrrsonal estate, of which the 
widow was entitled to a distributive 
share. • IVest U mfe v. The Devi^ 

sees ojHatchj, 148 

7. A loaned certain slaves to his son-in- 
law B, aiid aftervi arda by his last vnW^ 
gave these s'avesto B's children, then 
infanta. B then made his will, and 
bequeathed these slaves to his wife, 
until his children should arrive to full 
a^c, and appointed her executrix.— ^. 
She took possrssion of the slaves and 
the executors of A there assented to 
the legacy to B'.s children. The pos- 
session of the slaves by the executrix 
of B is not such an adverse possession 
as to prevent the assent of the execu* 
tors of A from vesting the legal title 
to the slaves in B*s children- ft is not 
nece!«sary that executors shoul ! have 
the actual possession of legacies, when 
they ass. nt to them. Sprtdll & SprtUtt 

by their next friend v. SpndJl exe~ 
tutrix of t}\e [cut will of Btr^amin 
Sp^nnUy deceased. ITS- 

8. The trutli of the plea « fully admin- 
istered,'* must be tested, wlien pro- 
cess is served, or when the ()lea is 
pleaded. After that time, an execa* 
tor or administrator is not »t liberty to 
dispone of the property of the testa- 
tor or intestate, although it was pro- 
per to do so befor.e lie can sell 
only before the lien of the creditfci 
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attaches npon the g^oods of tbe de- 
ce:<8ed debtor. 

Gregory v. Hooker's adm'r. £jf«. 250 

9. If adminisb-ation cantjot be g^ranted 
to the nearest of kin, on account of 
some exis'injBf incapacity, it sh ill be 
granted to tl.c next pfier hiiri, qaali- 
ned to act, and tlie creditor be post- 
poned, if any of tliem claim tbe ad?ni- 
nis' ration wifnin *hc time preacribed 
by law. Therefore wliere A died dur- 
ing the war between the United States 
and Great.Britain, leaving R his n -xt 
of kin in the Unit.ed States, and leav- 
ing two sisters, who were aliens in 
Great.Britain, B was held to be enti- 
tled to the administration in prefer- 
ence to the highest creditor of A. 

An alien enemy may righifiilly act 
as executor or administrator, if resid- 
injf within the state, by the permission 
of the proper authority, but not other- 
wise. Cartheyy. fycbb, 268 

10. In an action against an ndministrator 
he pleads " no assets," which plea the 
jury find to he true, and tiie plaintiff 
signs judgnient ; he then sues out a 
scire fadnt against the heirs at law^ to 
subject the real estate of the debtor 
to the payment of his debt, and pend- 
ing this scire facias assets come to the 
hands of the administrator. The plain- 
tiff cnnnot have a scire fadas against 
the administrator, to subject those as- 
sets to the payment of his judgment. 
This process lies only on judgments 
vhich are taken quando^ &c, 

MiUer V. Spencer's adrn^rs, 281 

11. If an administrator has delivered over 
the property to the next of kin, or has 
delivered part 8c wasted part, so as not 
to be able to pay the debt, the pro- 
perly may be followed into the hands 
of the next of kin, although the ad- 
ministrator has wasted more of the as- 
sets than the debt amounts to. But 
where, in the settlement of an admi- 
nistrator's accounts, a certain sum is 
left in his hands to yiay a debt, as to 
the next of kin, th<it debt is paid ; the 
creditor must look to the administra- 
tor and his securities. But the secii^ 
Titivs are not liable if suit hat been 
brought by the creditor against the ad- 
min is. ator for this debt, and at the 
sheriif's sale such creditor has pur- 
chased tlie property sold, by reason 
of which the execution is returned 

'^ satisfied/^ although the creditor may 



afterwards lose the property by reason 
of superior title. 

M kivson v . Farrn^' etal. 2^ 1 

12. To a scire ftidas upon a refunding 
bond, defendant pleaded that the d?bt 
recovered apfaiiist the administrator 
was not justly due, and that the ad- 
ministrator fraudulently and collusivc- 
ly with the plaintiff, confessed the 
judgment. Chatham v. Boyhin, 301 

13. The burtlien of proof lies on the de- 
. fendant to verify his plea by proof of 

the fraud, otherwise judgment mtist 
be rendered against him on the sore 
facias. Rid* 

\i. After a decree on a petition, a tare 

fadas may issue on the refunding 

bonds given by distributees; it w 

within the spirit of tbe act giving the 

scire fadas. Jbid. 

15. The purchasers of distribulxve shares 
for a valuable consideration may pro- 
ceed against tbe executors;, under the 
act of 1762, by a petition in their own 
names for an account. 

fTriffht 6f Scales v. Lowe's Ex'rs 354 

16b The deeds to the purchasers, con- 
taining an acknowledgment of haviog^ 
received a valuable consideration, the 
distributees are concluded thereby ; 
nor shad the executors, on the hearin^^ 
of the petition, be allowed to question 
it. lind^ 

17. The court is authorised to allotr ex* 
ecutors or administrators 6 ve percent 
on their receipts, and five per cent, on 
their disburjements. It may in its dis- 
cretion allow lessy but cannot allow 
more. 

JHoiid & wife v. Turner's ex'rs, 33 1 

18 The promise of an executor bavin^^ 
assets at the time of the promiso» that 
he will pay a debt of his testator, is 
valid ; such promise makes the debt 
personal, and assumpsit will lie on it. 
. Sldghter r. Harrington^ 332 

19. An account cannot be decreed of the 
personal estate of a deceased person^ 
without making the executor or admi- 
nistrator a party to the petition. 

Goorls V. Goode, S35 

20. Executors de son tort are not answer- 
able to the distributees on a petition 
filed against them as against rightl\d 
executors : for if a decree should be 
made for the petitioners, and they re- 
ceive the property under it ; they 
thereby become themselves executors 
de son tortf «nd a Court of Equity will 
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ntvev become iccesBory to such an 
act, OP so far disregard the rights of 
creditors. -'*'<'• 

Vide Lands 1. JUmitfUhnt 3. 



FAYETTEVILLB. 

Vide Indictment. 

FAYETTEVILLB BRIDGE COM- 
PANY. 

\, Where a bridge company entered into 
certiln articles, one of which was, that 
the stockholders should have perniis- 
^on to pass toll free, so long as they 
owned stock, it was held, that the wag- 
on of a stockholder had aright, under 
this article, to pass toll-free. 

Salmon U Jordan v. Maltett, 372 

FEME COVERT, 

Vide Boidenc^y Baron and Fenu, 

FERUY. 
\, A petitioned the County Court for. 
leave to keep a public ferry ; B op- 
posed the petition, but the court al- 
lowed it. B cannot appeal under the 
32d sec of the act of 1777, c. 2. 

Atkiintan v. Foreman, 53 



FINE. 
y The removal of a prosecution from 
one county to another for trial, docs 
net affect the right of the county in 
which the prosecution originated, to 
the fine imposed upon the defendant 
in case of a conviction. For fines were 
given to the county to. defray the px- 
pences of prosecution in cases of ac- 
quittal ; and it necessiurily follows, that 
ttie county which on an acquittal would 
have to pay the costs, shall on a con- 
viction have the fine. 
Findky, county trustee, 6fc. v. Ermih, 
clerk, ^c 244 

FORCIBLE TRESPASS. 
T. A negro slave in the possession of and 
claimed by B, goes on the land of C, 
and is there taken possession of by C, 
in the absence of B, who shortly there- 
after pursues C, and attempts to take 
the slave from him. C is at liberty to 
repel this attempt, and is not mdicta- 
mble if he uses only such force as is ne- 
cessary to retain the possession of the 
slave, nor is he iadictablc for the tres- 



pass in taking the slave, as the taking 
was on his own land» without ai^ 
force or violence to B. 

The State v. Hampton^ 325 

FORGERY. 

1. The act of 1801 respecting forgery, 
took cffecton the 1st April, 1801. The 
indictment charged that the act was 
done *' against the form of the act of 
the General Assembly, in such case 
made and provided." Motion in arrest 
of judgtnent, ** that the indictment did 
not charge that the crime was com- 
mitted after the 1st April, 1801," 
overruled- State v. Ballard, 186 

2. The instrument forged was a bond, 
purporting to be attested by one A B. 
The indictment charged that the de- 
feiulantt «* wittingly and willingly did 
furge and cause to be forged, a certain 
paper writing, purporting to be a bond 
and to be signed by one C D, with the 
name of him the said C 1), & to be seal- 
ed with the seal of the said C D,'* but 
did not charge that the bond purported 
to be attested by one A B. ^Motion to 
arrest the judgment on this account, 
overrulc?d ; for nothing need be aver» 
red in the indictment, which is not ne- 
cpssary to constitute the offence charg- 

• ed. It is not necessary that there 
should be a subsctibing witness to a 
bond ; and if there be one, it is not 
his signature, but the signing, sealing 
and delivery by the obligor, thul con- 
stitute the instrument a bond. Ibid, 

3. An indictment charging the defendant 
with forging a receipt against a ** book 
account," is too indefinite : the term 
is not known to the law, and in com* 
nion parlance may mean, money,goodSy 
labour, and whatever may be brought 
into account. Had the charge been, 
forging an acquittance for goods, the 
evidence of forging the pHp^r describ* 
ed in the indictment would have been 
proper for the Jury. 

State v. DuUon, 379 

FORMA PAUPERIS. 

1. The true meaning of the act of 1787 
isy that all such persons shall give se- 
curity for costs, as would be liable for 
costs, if they fail in their suit. It does 
not render any person liaole for costs 
who Was tiot so before. The statute 
of 23d Henry VII, c 15, ex>'uscs pau- 
pers from the payment of costs This 
statute lind the act of 1787^ are coiDa 
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pAtible snd in pari materia^ and should 
be construed togellier. Persons may 
therefore sue in this State in ftfrma 
pauperis, upon satisfying the court that 
they have a reasonable ground of ac- 
tion, and from extreme poverty arc 
unable to procure security. 

M*Cle7iaJum v. Thomas^ 247 

FRAUD. 

1, A not being indebted, conveyed all his 
property to his children, who were in- 
ft.nts and lived with him. The conve}'- 
atnce was attested by three persons, 
not related to the parties, and proved 

• and recorded within ninety days after 
Its execution. A remained in posses- 
sion /of the property from 1796, to his 
deaths free from debt, and his children 
contiimed to live with him: The con- 
veyance was generally known in the 
neighbourliood. In 1809, be sold one 
of the slaves included in the conv«y- 
ance, for a fair price to B^ who was 
Ignorant of the conveyance. This 
conveyance, although purely volunta- 
ry, is*^ not on that account fraudulent 
as against subsequent purchasers ; and 
the circumstance of the donor's remain- 
ing in possession, being explained by 
the infancy of the d(me»s, and their 
living with him, funiishesno sufficient 
ground to presume h fraudulent intent. 
Jiell & others v. Blaney^ 171 

Q. The act <f 27 Eliz in favor of subse- 
quent purphasers, relates only to lauds 
and the proiits tiiereof, and not to per- 
sonal property. Ihid, 

GAMING. 

1^ The act of 1800 respecting horse-ra- 
cing contracts declares " that all such 
contracts shall be reduced to writing, 
and signed by the parlies thereto, at 
the time they are mtde.** Under this 
act, a race may be made on one day, 
and the articles of the- race, and the 
bonds for the money bet, may be re* 
duced to writing, and signed by the 
parues on a stibsequent aay ; but the 
contract shall not be reduced to writ- 
ing on one day, ^nd signed by the par- 
ties on a subsequent day. 

J3rormy» £radff*8 adm'r. 117 

GRANT. 
1. In proceedings by »ci. fa. under the 
act ol 1798, to vacate a grant, an wi- 
fi9ccnt purchaser irom the original 



grantee (the grant being void) is not 
protected ; *he act sut»ject«j to the 
operation of its provisions any " per* 
son claiming un.^er the grant,^* and 
the Court can make no saving for the 
benefit of innocent purchasers. 

TerreU v. Munneyt 375 
2. There is no limitation prescribed by 
the act ; the 9th section gives the 
Court jurisdiction and cognizance of 
ail grants made since the 4th of July, 
1776, by which it wou^d seem that the 
Leg^.slaturL' intended to exclude the 
operation of time. JM, 

GUARANTY. 
1. A applied to to purchase a vessel 
and cargo, and 6 rntert vining doubts 
of his solvency, refused to credit him. 
A then procured from C, a letter to 
B, in which C bound himseU* ** te gua- 
rantee any contract" A might make 
for the purchase of the vessel 5 where- 
upon B sdd to A the vessel and cai- 
go and took his bonds. A afterwards 
proved insolvent, and B having failed 
to use (htt diligence to get pa}inent 
from A, and having also failed to give 
notice, with'U reasonable time to C, 
of A's delinquency, could not recover 
on the guaranty of C. 

fViUiams v. CoHinf, A7 

GUARDIAN AND WARD. 

1. A guardian bond made payable to 
"the Juslices of Caswell ' County 
Court," &c. was held to be void at 
common law, as the Jiutices of the 
Vovnty Court are not a corporation. 

The act of 1762, c. 5, diirects guar- 
dian bonds to be made payable *' tq 
the Justice or Justices present in Court, 
and granting such guardianship, tiie 
survivors or survivor of tbem» their 
executors or administrjtors, in trusty 
&c . " The Justices of Caswell Coun- 
ty Court V. Buchanan, 40 

2. By the law of this state, no one has a 
right to the guardianship of an iniant 
except as testamentaij guardian, or 
as appointed by the &ther by deed» 
or by the County or Superior Court. 
The appointment of a guardian by the 
Court is a subject of sound discretion 
to the Court making the appointment, 
and another Court will not rescind the 
appointment, without ptrceiving that 
injury is likely to result from it to the 
person or estate of the orphan. 

liOnff y. Rhymes, 122 
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1. The act of ir84, c. 11, sec. 2, directs 
what judjiinent shall be eniered ag linst 
heirs who ha^ e lands by descent, al- 
though they omit or refuse to point 
out the land descended ; it also autho- 
rises a scire facias to the heirs, atid upon 
judgment gives execution ••against 
the real estate of the deceased debtor 
in the hands of such heirs, &c.*' 

The act of 1789, c. 39. s. 3. enacts, 
Ihat when heirs or devisees are li tble 
by reason of land descended or devis- 
ed, and sell the land before action 
Jjrought or process sued out against 
the'ij, they shall answer the debt to 
the value of the Und soil. Under tliese 
^kcts, if the lands have been bona fide 
<old before the scirt facias issue?* to sa- 
tisfy a debt of the :* i castor under a 
prior lien, they of coursf^ are not lia- 
ble If soM to satisfy the heirs own 
del)t, under the spirit of the a^-t of 
1789, the heir is pe -ouaS'y liable as 
if he himself had sold them, but the 
land is not. 

If the lands have been fi audulentjy 
sold befor.' scire, facins, and are not in 
point of fact in the hands of the heir 
or devisee, such 1 uds are still liable 
to the demand-, f crtslitors. 

When execution issues, plaintiff 
proceeds at his peril ; he can sell all 
lands descended or devised, u'dess 
they have leg'lly passid into other 
hands. Spidsht v. Uade's heirs^ 295 
Vide Debt 1. 

HORSE-RACING. 
Vide Gaming 1. 

HOTCHPOT. 
1. A being seised of dlyers tricts of land, 
died intestate, leaving tw> daughters 
B and C, his heirs at law. B in^t-r- 
married with D, and A in h s lifetime 
had conveyed to B ami her heirs four 
tracts of land ; to 1>, and to his ivife B 
and their heirs, tlirce tracts of hn ; 
to 13 and his heirs two tracts of land. 
Some of the deeds purported Xi» he 
made for a small pecuniary consiilera- 
tion •, others for natural love and af- 
fection 4 ami others for natural hiVe 
and five shillings. /Tr-A/, li»ai in mak- 
ing partition, the lan-ls c^jsiveye^t to 
Ihe husband alone ore not to be bro't 



into hotchpot ; hut tfiat the lands con- 
veyed to the wife alone, and a rmdeiy 
of those conveyed to the fnubtmd and 
-wife, are to be broxight in. 

Jones & toife v. Spaight toothers, ^ 
2. La'ntls advanced to a child in the life- 
time of the parent, are not to bebfot 
into account in the settlement and dis- 
tribution of the personal property of 
the Murent after his dv^ath. 
Jones & others v. Jcnts ^ others, 150 

I. 

INDICTMENT. 

1. When defendants are bound to keep 
the streets of an incorporated town in 
order, and three or four streets aro 
presented by the Gr md Jury on the 
same day, the defendants should be 
indicted but once for all. If separate 
bills be found, on a conviction on,one» 
it may be pleaded in Sartothe others. 

State v.Comm*rs of Fatfctteville, 371 

2. An indictment for uerjury in swearing 
to an atfidavit, cli .rged that the affi- 
davit Was ** in substance and to the ef^ 
feet following." The assignments were 
tliiit d.fendant sw )re he did not know 
a writ was returned against him in the 
above swi< — the affidavit, when pro- 
duced, h *d the word ease instead of 
sutt The v.riance is immaterial, the 
indictment does not pw^fess to give the 
terior. Slate v. Cufey, &t9 

Vide Costs 2. 

INJUNCTION. 

1. After an injunction is dissolved, and 
the bill continued as an original, the 
court will order the money rec«>Vvred 
at 1 «w to be retained by the master, 
until the plaintiff at law give s«!curity 
to perform the ilecree which may be 
made at the hearing, where it app.-ars 
to the court that the plaintiff is insol* 
vent, or is likely to become so, or re- 
sides out i)i* this State. 

Clarke v. H^ells's adm'r, ^ € 

2. The security to a bond for an injunc<« 
tion is lia de, whether the injunction 
be dissolve. I on the merits, or in con. 
sequence of the death of complainant^ 
or of his ne.;:lijjence in suing out pro- 
cess in due time. For the act of 1800, 
c. 9, requires complainants in equity, 
who obtain injunctions, to enter illte 
bond w th security, conditioned for the 
pA\ meni «)f the sum complained of, on 
the dissolution of the ii^unction» The 
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word di$8i>luUoti is used in at general 
sense, and includes every case where, 
on account of any thing* whatever, the 
injunction is dissolved* 

Jones V. hill, 131 

3. The act of 1810, c. 12, relates oidy 
to the remedy on injunction bonds: 
The act of 1800, c 9, requires the 
bond to be taken. The mime of pro- 
eeetBng presented by the act of 1810, 
to- wit, by scire facicuf, m-ybe pursued 
on all injunction bonds, whether taken 
before or since the act of 1810. 
Boznian v »/irni9teeui&F€S8enden,S2S 

INSOLVENT. 
1. When a defendant in execution with- 
in the prison rul(-s.is afterwards thrown 
into prison by another creditor, he his 
ari^;-ht to be discharged from the walls 
of the prison under the ins Ivent laws. 
In t/ie matter of Minor I£untin^ton,369 

INTEREST. 

1. Under the act of 1801, c. 10, sec. 4, 
ten per cent, is to be calculated upon 
X\\^ principal of the debt only, from the 
rendenng of the judgment in the 
County Court, to the rendering of the 
judgment in the Superior Court ; and 
six per cent, thereafter until the debt 
IS paid. Scott V. Drero ^ others, 25 

2. A gives his bond to B for $1000, pay- 
able six months after date, with inte- 
rest from the date on so much of said 
bon<l as should remain unpaid at the 
end of sixty days after the said bond 
became payable. This interest is se- 
cured by way of penalty, and equity 
will relieve against it ; and where such 
interest has been paid, equity will de- 
cree it to be refunded. 

Gales V. Buchanan & Pollock^ 145 



JUmSDICTIOl^ 

Vide Dismal Swamp Canal Company. 

JCTRV. 

1. It Is the province of the jury to weigh 
the evidence ; to the Court it belongs 
to say, whether what is offered, be 
evidence conducive to prove the liict. 

Doe on dem. of Jones ▼. Fulg'ham, 364 

2. A commissioner of Navigation is not 
exempt from serving as a tales juror. 

State V. ffoff^r, 319. 



1. Judgments confessed before the clerk 
where there is no court, are irregular 
and will be ^et aside upon motion. — 
The rendering of a judgment, is a ju- 
dicial act to be done by the court on- 
ly. Matthews and MrKinnish 

V. Moore U Harris, 181 

2. A judgment given by a Justice of the 
Peace, or other inferior tribunal , from 
which an appeal hath been prayed 
and granted, remains no longer a judg- 
ment, and caimot be sued on as such. 

Marshall y. l^sfer, 227 
Tide Xoiwfir. 



LANDS. 

1. A judgment against the executor or 

administrator creates, no lien on lands 

descended or devised, and lands dona 

fide aliened by the devisee, before ad' 

refadas sued out against, him, are not 

liable for his testator's debts. 

Den on dem. of the heirs of H'ilUams 

V. Askeroft 38 

LEGACY. 

1. The general li2i|>ility of a legatee to 
refund, is measured by the value of 
his legacy , but whether he be liable 
for interest upon that value, depends 
upon the particular circumstanoes of 
the case. 

If he have good reasons to believe 
the debt is just, and no dispute exist 
as to its amount, he ought to contri* 
bute his rateable part of the debt im- 
mediately upon demand made. If he 
be guilty of improper delay, he shall 
be charged witn interest. 
MKende U wfev. Smith, ex^r. of Dry^ 

92 

2. The general rule in cases of le|3^cies 
charged upon personalty, is, that if 
the legatee die before the day of pay- 
ment, nis representative becomes en- 
titled to the legacy, unless the will 
shews a manifest intention to the con- 
trary ; and there is an established dis- 
tinction between a gif\ of a legacy to a 
man, at, or if, or when, he attains the 
age of twenty-one, and a legacy pay- 
able to a man, at, or when he attains 
the age of twenty-one. In the first 
case, the attaining twenty-one is as 
much applicable to the substance, as 
to the payment of the legacy, and 
therefore the legacy lapses by the 
death of the legatee before the time, 
in the last case, the attaining twenty- 
«n^ refers not to the substance, but tot 
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th« pajment of the leffacy, which 
therefore does not lapse by the death 
of the legatee before the time. 
Perry^ admW v. Rhodt8 U others. 140 

LIEN. 
Vide Lands, Recogmzanee. 

LIMITATIONS. 

1. The saving in the statute of limitati- 
ons, as to persons ** beyond seas," does 
not extend to persons resident in other 
States of the Union. 

ffhitlock V. Walton & Freeman, 23 

2. A, a feme covert, joins her husband 
in a deed of lands to B, who enters and 
occupies seven years during A's cover- 
ture : A then dies, leaving C, her 
daughter and heir at law. A never 
acknowledged her deed to B, but as 
to her huAoand it was proved and re- 
gistered. B continued to occupy t hree 
years after the df-ath of A, when C 
and her husband suej for the lands. 
It (lid not Hppear whether C laboured 
under disabilities at A's deaths and in 
the a*]seiice of proof, the c<'urt will 
presume that she did n< t, und seven 
years adverse possession in B, during 
A's lifetime, continued for three years 
more after her death, bars the right of 
entry of C and her husband. 

Den on dem, Jones & wife v Clayton £if 
Thomas, 63 

3. The act of limitations of 1789, c. 23, 
directs actions to be brought against 
executors within two years, but does 
not prf)vide any limitation to suits a- 
gainst heirs or devisees ; nor are they 
within its spirit and equity. The act 
of 1715 was de&ignea to protect the 
heir and every part of the estate from de- 
mands of creditors, and therefore di- 
rects time to be computed from the 
death of the debtor. The act of 1789 
was designed to protect the executor 
or administrator from such demands aa 
he aione is liable to in the first instance, 
or such as the creditor may elect to en- 
force against him, and therefore com- 
putes the time from the qualification 
of the executor or administrator. 

HoUvwtU v. Pope^ 108 

4. In an a<^tion of trespass for mesne ' 
profits, the defendant pleaded the act 
of limiutions. The action was brot 
two years after the decision of the ac- 
tion of ejectment, in whicli the demise 
had expired before the decision. Weld, 

Voi., II, 57 



that the plaintiff was entitled to reco* 
ver for the whole term, from the com- 
mencement of the demise to the tak- 
ing of possession, it being eleven years. 

Tlie action for niesne profits does 
not accrue until possession is pven af- 
ter judgment in the action m eject- 
ment, and from that time only the sta- 
tute of limitations begins to run. 

Murphey v. Ex^rs of Guion, 238 

M. 

MALICIOUS PROSECUTION. 
1. To support an action for a malicious 
prosecution in taking out a warrant 
against plaintiff on a charge of perjury* 
it is necessar}' for plaintiff to shew a 
discharge. A party bound over to 
court, has only to attend, and accord- 
ing to our practice, when the term ex- 
pires, stands discharged, unless re- 
bound, or his default is recorded. 

Murray v. Lackey, 368 

MANDAMUS. 
1 A bill in equity will tiot lie against the 
offic .rs of the Dismal Swamp Canal 
Company, to compel thom to register 
a conveyance '^f shares. The proper 
remedy is a nutndam'is. 

Cooper V IhsmatSvfomp Company,195 

MASTER AND SERVANT. 
1. If a servant borrow mon^ in his mas- 
ter's name, ulthoagh it be 'ione with- 
out the ii.ustiT's Mnsent, and the mo- 
ney come to the master's use and by 
the muste'-'s assent, the nuttter shall btt 
charged witd it. 

Loner. Dudley, 119 



Vide Costs 1. 
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NEW TRIAL. 
1. Several of the jurora swore* that in 
forming their venlict they had mLtcon- 
ceived a material fact sworn to by on* 
of the witnesses $ and the witncaa also 
swore that rhe Act was otherwise than 
as understood by the jurors. This it 
no good nound for a new trial, parti- 
cularly when the affidavits axe in the 
hand-writing of the party asking for a 
new trial. Letter v. Osode, 37 
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2. Dnrlni*' the trial, a man declares to a 
by-slandor, that he knows more of the 
subject n)i»tt^r hi contrnvcrsy than all 
the witnesses examined ; and then 
leaves the court before asiihpsena can 
be served on him. Thi» is no ground 
for a new trial. Ihiih 

3. In an aciion on the cage for sellngan 
unsound negro, the jury found for the 
defendant. There was no direct and 
positive evidence of the defend.; nt's 
knowledt^e of the unsoundnons ; yet 
there was no clear r^'oof of facts, from 
which such kimwledfje must ^>p in- 
ferred. The verdict set aside and Tiew 
tin d granted. Maim v. Farkfr^ 262 

4. Where a defendant sued<.n a contract 
pie ds the statute of limitat ons which 
is tni , and the jury, disregarding the 
j)lea, find for the plaintiff, the court 
will set aside tlie vcjdict, and grant a 
new M'ial :f ju-tice has not been done 
on the merits j; had 't been done, it 
%eenuiy the court would 1 tih verdict 
stand. Spurln v. Ihtthtrfordy 360 

5i A new trial will not be granted on an 
affidavjl of tilt: absence of u material 
witiJ'S-* under such circuuisU.nco>. as 
wouM not have induced the court to 
continue the cause for »he abscDce of 
llu- witness. 
Peebles 6? Vcai^hun v. Overton, 384 

P. 

PARTNERSHIP. 

'1. If an agreem< ni frna common orspc- 
ci d jjariu' r^hip appear lo hnvc existed 
between parties for th*- ptirch;>sc of 
property, with intent to sell the same 
ibr the profit of 'lie p-iTties, and no ex» 
press n^re .ment be provevf, adjusting 
the division or share ofthe profit**, the 
law extendi tl)e concur. i to all th 
goods purchased by either ofthe par- 
lies ; and the parlies are entitled to 
share the profits, without ngard to 
the payment- or iulvances mtde by 
either for the purpose of eflfecting ihe 
purchase, if there be n'Tcon'ract asto 
the amount ofthe idvances to be made 
by them respectively. 

T'ytorv. Taijlr & Justice, 70 

PENAL ACTIONS. 

S' The statute 31 Kl z. c. 5, 1 miting the 

time for bringng qui fam ac\i»ns was 

in force in this St -te prior to tht act 

Qf A»»em')ly of 1808 oh the subject. 

Jind^cs V. Smith, 53 



PERJURY. 

Vide Indktmeni, 

PLEABING. 

1. Judsrment being g'«venforan admin'rs- 
trator, upon the plea of «* fully admi- 
nistered," a scire facias issuf^d to the 
heir, to shew cause why jud;^ment of 
execution should not be had against 
the real estate descended. The heir 
pleaded " n .thing by descent," an«l 
afterwards, pending the suit, he plead- 
ed, ** that since the last continuance*, 
the lands had been sold tosati.^ other 
executions" The plaintiff demufrei!, 
and the demurrer was sustained, 
j^a'um V. tfte heirs of B. Sftepard, 80 

POWERS. 
1. A conveyed land tb B upon truit, tliat 
he would at any time at the request of 
of I. H. or at the request of O. H. wit^ 
of I. II. in case siie should survive her 
husband, or in case 1. H. «Jid C. II. 
should die witiiou' making such re- 
quest, then at the request ofthe exe- 
cutor or administntor of tiie survivor 
oft cm. convey the land in fee-sim- 
ple to s«ich peson qualified to hold 
lands in North- Carolina, as I. H. in his 
llfetinte, or C M. in case she should 
sorvivc 'im, or the executor or ad- 
niinisti-ator of tlie survivor, by writing 
signed in the presence of one or niore 
credible witnessct, or by last will and 
testament d>ily executed, should di- 
rect, limit or ppoint 

I. H . afterwards reciting the convey- 
ance made by A to K, and stating an 
ineniion if going to South- America ; 
in execMion of tlie power of appoint- 
ment reserved to him, directed by 
de "d, attested by a witness, » to sell 
at It;s discretion to anv person quali- 
fie i to h'ld real estate m Noth-Caro- 
lina. I. II. ani U, l)0t;i died within a 
short time of each otlier, witli"Ut hay- 
ing doiie aiiy thing further in relation 
to tlic power of appointment j and 
C. (I. who •iurvived her husband, di* 
rectcd the lands to be conveyed to 
hi rseir i>y writing, ex» cuted in the 
presv nee of two credible witnesses. 

Il'Ul, thai the deed of I. II. toH, i?i 
not o be considered an execution of 
the power, so that on his death, no 
p«Aver remained in his wife, surviving 
hm. It is but a mere substitution by 
I. U. of B for himself, and until R had 
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smld the lancls, as in bis discretion he 
was authorised to do. the power of the 
wife remained undefeated. 
Matlin v. admWU heirs of Xean, 309 

PRACTICE. 

1. A capias is sued out against A and B, 
and is sci-ved on A. An aUat and 
then a phtriet capias are issued ag-ainst 
B, which are returned " not f und.** 
A shall be allowed to plead to the acr 
lion, and the plaintiff to come to issue 
as to him. 

Price V. Scales & I^ockhart, 199 

2. A special demurrer being filed to a de- 
claration, and sustained, ihe court will 
give leave to amend the declaration on 
payment of costs. 

Davia & M*^-eill v Evans &f oiher3y2j2 

3. The court may in its discretion, per- 
mit new witnesses to be introduced and 
examined bef »re the jury, after the 
arguments of counsel are closed, and 
even after the jury have retired and 
come into court to ask for furtht r in- 
formation. But the rule which for- 
bids witnesses to be introduced after 
the argument of the case has com- 
menced ought not to be departed 
from, except for good reasons shewn 
to the court. Pmhh v. Fite^ 258 

4. Every order made in the progress of 
a cause may be rescinded or modified, 
upon a proper case being raude out. 

Aslit v. Moore et <//. 383 

PURCIIASKR AT SHEUIFr'sSALE. 

1. At a sheriflT's sale tlierc is no wannnty 
of title, independent «»f tl)e :»ct of 
1807, c. 4. Whoever, therelbro, pur- 
chases, runs the risk of a bud ti le. 

Atkinson v. Farmer et at 291 

2. No man can be compelled to be- 
come debtor to another, exci pt in the 
case of a protested bill of exchange 
paid for the honor of the drawer ; if, 
therefore, at a sheriff's sale, the plain- 
tiff in the execution purchase the pro- 
perty, and the title prove bad, the law 
raises no assumpsit in the debtor or 
defendant in execution to make good 
to the purchaser the sum lost by such 
purchase. Ibid, 

■3. If one at a sheriff's sale bid for the 
property, and fails to pay his bid, it 
thereby becomes void, and the sheriff 
may either expose the property again 
to public sale, or validate and confirm 
flie next highest bid, by receiving the 



money and making a titia to the bid- 
der. Cumminqs y, HfGill, 357 

4. Where one purchases at sheriff's sale 
a quantity of light wood set aisat-r- 
kilik, he has a right, unless forbidden 
by the dife -d'.nt who owns the land, 
to iro pciceably »fter the sale aH,d re- 
move it 5 because the article is too 
bulky to be removed immcdiatv ly after 
the sale, snd the law is the same of all 
cumbrous articles, such as corn, fod- 
der, stacks of hay, &c. but if <'cfend'> 
ant forbid the purchaser to go upon 
the land, he cannot then go, for his 
entry then could not be a quid or 
peaofable one, and the law will not 
permit a man forcibly to enter Ujon 
sinothcr's p'sse^s on to assert a private 
rigiit which he may have to an .iriicle 
there. The purclj'aser m^y bring trO' 
tfcT for the liglitwo»'«!, and the refusal 
of tlie owner to let h m ;.'o on tht- land 
tc» takv* it, is evidence of a conversion^ 
though h'.' may nevtrr have tk>uched 
the lightwood, and it should he left 
to the jury. Nichuh v. Ketosom, 302 

5. A piu'chaser at sheriff's sale is not af- 
fected by the irregularity of the she- 
riff's adv rt sement. 

Doe on dem, Jones v. Fnlgham, 364 

6. Fraud and combinatioit betWi en the" 
slifTiff and a purchaser will render the 
sale voitl, whether regularly or irregu- 
larly m:id. . Ibid, 

Vide Delivery 1. 
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RAPE. 
1. At common law rape was a felony, 
but the offence was afterwards chitnged 
to a misdemeanor before the statufe of 
Westminster 1. By that statute, tha 
punishment was mitigated ; but by sta- 
tute Westminster % the offence wa9 
again chang'd to a ft-lony, and thence 
its present existence as afelony^ is by 
statute { an indictment for a rap.- must 
therefuFte c()nclude contra fwmum tta^ 
tuti. State v. Dick, a slave, 388 

RECOGNIZANCE. 

1. A recognizance creates an express 
original and specific lien, which at'- 
tacnes to the lands then owned by the 
conusor; and if the lands be after- 
wards conveyed, they pa^s cum onere. 
Den ^n dem.of MurUm y.Murfi'hetf, 334 
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RKCORD. 
1. A pasty has no remt^ly to recover a 
debt oner sued for, the execution on 
vhich has been returned *' satisfied.'' 

REMMNDKR IN CHATTRLS. 

1. A by deed " lent to his sister B, a ne- 
gto slave and her increase, during^ her 
iiatur«1 life, and at her death g^re the 
•aid slave and her increase nnto the 
heirs of his said sister, lawliilly begot- 
ten of her body, forever." Held, that 
the slave vested absolut*'ly in B. 

Mchob V. Cartwrighty 137 

REMOVAL OF CAUSE. 
1* The prosecution beinff removed for 
trial to another county, the clerk trans- 
mitted the original indictment, on 
vhich the defendant was tried and 
convicted. It was moved in arrest, 
that under the act of 1806, the clerk 
sliould have transmitted a copy of the 
indictment as part of the transcript of 
the record, and that the defendant 
ought to have been tried on this copy. 
Motion diaaUowed. 

The Siau v. J(^mMny 201. 



Vide Ikmer 1. 
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REPLEVIN. 
1. Replevin will only lie in the case of 
an actual taking^ out of the possession 
of the party suing^ out the writ. 

Cuntmngs v. MeOtU^ Z57 

ROAD. 

!• The overseer of a road is subject to 

indictment, if he neglect to keep sign 

boards, as directed by the act of 176> 

c. 14. The State v. NtchoUofiy 135 
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SHERIFF. 
1. To a tdrefadas against A as sheriff 
to subject nim as special bail of B, he 
pleaded among other pleas, that he 
roas not eher^jf vfhen the tmt was exe- 
cuied. He had returned the writ ^* ex- 
ecuted," to August term, 1807, of the 
County Court, and he was elected at 
Hay term. 1806^ but did not qualify 
find )nve bond until August term there- 
aAer, and in the election of sheriff in 
that county, that liad been the uniform 
pimctice. Heldy that having qualified 



and iRven bond within a year preced- 
ing the return of the writ, and havin^^ 
acted as sheriff in executing the writ, 
he shall be deemed sheriff, and shall 
not be permitted to contradict his own 
aats. Stuart v. Fitzgerald^ 255 

2. In all cases of escape, afVer a d<'btor 
is committed to jhiI, the sherifiT is lia- 
ble, however innocent he may be, un»' 
less the escape has been occanoned by 
the act of God, or the public enemies. 
Ejc^vm of Rainey V. Jhumingy 386 

SLANDER. 

1. In case for slander, the proof of apeak- 
ing the words, must correspond in 
substance at least with xht cl>arge m 
the declaration. 

Morton and -mife Y. BueiBy 380 

SLAVES. 

1. The object of the acts of 1784, c. 10» 
and 1792, c. 6, relative to the sale of 
slaves, was to protect creditors and 
purchasers. The fiist required all 
sales of slaves to be in writing ; the 
second declared valid all sales of alarea 
where posstsaion accompanied the 
sale. Neither of tliese acts apply 
where a creditor or purchaser is not 
concerned. A bill of sale, or delivery 
is necessary in every case where their 
rights are affected ; but between the 
parties themselves, a honnjide sale ae« 
eorrling to the rule of the cnmilioii 
law transfera the property, and ia good 
without a bill of sale or delivery. 

Baieman v. Btttefmrn^ 97 

Vide o^^^or/ibnniai/ 1. Appeal % Tret" 
paitl. 



TAXE9. 
1. A Jtutice of the Peace appointed to 
receive the lists of taxable proper^ 
has no right to add to the tiat any ar- 
ticle of taxable property not returned 
by the owner. 

If the owner fail to attend at the 
lime and place appointed to receive 
the lists of taxable property, the Jus* 
tice may, under the act of April 1784, 
make out a list for him, to the best 
of his knowledge. 

If the owner omit in his list a part 
of his taxable property, the aheriff 
may collect the tax upon the proper- 
ty omitted $ but he will make such 
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collection at )iU own tUIc, U If wrongr- 

fiiUv in»de, the owner has his remedy 

against ihe sh* riff. Tares v. TAe /t**- 

Aces of the County Court ofBjowan^ 1ST 

TENANTS IN COMMON. ^ 
1. A B and C, are tenants in comipon of 
certain negro slaves. B. tak^s pos- 
session of the slave*, and A demands 
of him to deliver over to hira one third 
of them. B refuses, und A brings an 
action of trover agamst bim to reco- 
' ver the value of one third of the slaves. 
This action cannot be obtained. 
JDunean Campbell y. Daniel Campbelh 65 

TRESPASS. 
1. When a slave cuts timber on land not 
belonging to his master, the master is . 
liable m trespass, if thc^ act were done 
by his command or assent ; but if it 
be the voluntary and wilful act of the 
slave the master is not liable. 

Campbell v. Stiert, 389 

TROVER. 

1. A employe^ B as an overseer, under 
an agreement to give hira a certain part 
of the crop made and stock raised on 
the plantation. Before any division 
was made, B convened his interest 
therein to C, who after the crop was 
gathered brought trover for it against 
A, Held, that it would not Ue j for the 
contract between A and B continued 
executory until B'a share was set apart 
by A. Wood V. Mkinaon, 87 

"Vide Executors U Mministrators 1. 'i'f- 
nanis in common 1. Purchasers at 
Sherijrssale, 

TRUST. 
1. A received from B a tobacco note, 
which he agr'^ed to sell for the best 
price that could be got for it, and re- 
tain out of the money a debt which C 
owed him. A went to market and 
sold tobacco belonging to himself for 
the highest market pnce ; but not be- 
ing smle to get tlie same price for B's 
tobacco, he declined sellmg it at that 
time and determined to appropriate it 
to his own use and pay to B the same 
price for which lie A sold his own to- 
bacco. B settled with A under the 
belief that A had sold the tobacco in 
the market. A afterwards sold the 
tobacco for Ss, in the cwt. more than 
he had accounted for to B, and B haY> 



ing discovftwd it^rought suit Ibr the 
money. Held, that 8. was entitled 
to r«>cover although A was guilty of 
no fraud ; for A acted as the agent of 
B, and in all cases where an agent be* 
comes a purchaser himself, the princi- 
pal has power to put an end to the 
sale. He may elect to be bound or 
not to be bound by the purchase of 
the agent. 

The rule as to purchasers by a trus- 
'^ tee is this, that if he purchase bonafide^ 
he purchases subject to the equity, 
that if the eeetvi que imsi come in a 
reasonable time, after notice of such 
purchase, he may have the estate re- 
sold. Mealor v. JOmbk, 372 
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USURY. 
1. In an action to recover the pfintItT 
ipven by the statute against usury, it 
is not necessary to shw w that the prin- 
cipal money has been paid. The of^ 
fen' e is complete, when any thing is 
received for tlie forbearance, over and 
above the rnte of ux per cent per 
year. Seawell v. Shombergtrt 200 

W 

WAGERS. 

1. A atrrees with B for 2^ per «ent pre- 
mium paid down, to insure a negro 
slave reported to be lost in Pasquo« 
tank River. B had no interest in the i 
ne^ro, yet his loss being proved, B is 
entitled to recover his value. Inno- 
cent wagers are recoverable. Hiey 
are illpg:d where 
. 1. They be prohibited by statute. 

2. They tend to create an improper 
influence on the mind in the exercise 
of a public duty. 

3. They are contra bonos mores, or 

4. They in any other manner tend 
to the prejudice of the public, or the 
injury of third persons. 

Shepherd v. SawyeTf 26 

WARRANTY. 
1. A covenant << to warrant and defend 
the negro Peter to be a slave,'' is a 
covenant only against a superior title. 
It does not bind the warrantor, on re- 
ceiving notice from the warrantee that 
a suit is brought to ascertain whether 
Peter be free, to come forward and 
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make defence. He is bound to make 
defence on^ when he is sued upon his 
covenant; and then if he can shew 
that Peter was a slave at the time of 
the sale, he shall be discharged. 

i^e •^tc^aeence 2. 

\. If it appear doubtful from the face of 
an instrument, whether the person ex- 
ecuting it intended it to operate as a 
deed or a will, it is proper to ascertain 
the intention of such person, not only 
from the contents of such insirumenty 
but also from evidence ' shewing how 
Bucb person really considered it. 

Robertson v. i>imn, 13d 

% In 1800 A made a will duly executed 
to pass his lands; in 1809 he mate 
another, will, also effectual to pass 
lands, in which he mude a disposition 
•f part of his estate. Afterwards a 
paper, in the form of a will, was drawn 
by his direction, but neitheir signed 
nor attested, which, as to some of his 
lands, differed from both of the former 
wilb. Held, tliat this paper, if made 
mumo revoeandi, ah hough not good as 
a will to pass lands, was a revocation 
of the former wills. For oiu* arts of 
Assembly are silent as to the manner 
of revoking a will of lands ; the sta- 
tute of frauds was never in force in 
this state, and therefore the rule of the 
ctamon law niust govern 4 and by 



; that rule, a will of land can be rerok- 
ed by eithtr wonls or acta evincing an 
immediate purpose to rt vcke. 
Clark's ex'rs. v. Ebom Gf others, 234 

3. A contract Tor ttie sale of land, con- 
tained in a devist previously inade^ 
which contract is not executed by rea- 
son of the deat}i of the owner or de* 
visor, before tlie day appointed, does 
not operate as a revocation of thv de- 
•nse. TTie executors tmd devisees of 

McCrtdnev, C'arke and -mfe, 317 

4. The persons who are introduced to 
establish n nuncupative will, must have 
been specially called on by the teats- 
tor to bear witness to what he was 
saying. Where the words uttered 
were drawn from the testator by the 
person interested to establish them as 
a will, they will not constitute a good 
nuncupative will. 

Brtrtmv, Jfmm, 350 

WITNESS. 
1. In detinue for a slave, A was offered 
by the defendant as a witness, and be- 
ing sworn on the voir dire^ said, that 
he, as constable, had sold the negro, 
under an ex* cutlon, at the instance of 
B, and at the sale also acted as B'a 
agent, and bid off the negro, and by 
the direction of B, executed a bill of 
sale as Constable, to the defendant.-— 
A is a competent witness to prove 
these facts to the jury. 

Rdd J. Ptrmelh ^ 
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